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Washi ngton, D.C.
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PROCEEDI NGS
(10: 05 a.m)
CHI EF JUSTI CE ROBERTS: We will hear
argument first this termin Case 08-680,
Maryl and v. Shat zer.
General Gansler.
ORAL ARGUMENT OF DOUGLAS F. GANSLER
ON BEHALF OF THE PETI TI ONER
MR. GANSLER: M. Chief Justice, and may it
pl ease the Court:
This case is here fromthe Maryl and Court of
Appeals. In that case, the court of appeals suppressed
a statement that was given by Respondent foll ow ng what
the trial court found to be a valid ﬁaiver of his
M randa rights and following a free and voluntary
conf essi on.
The reason why the court did so is because,
2 years and 7 nonths prior to that, the defendant
was in a different custodial interrogation and at that
time invoked his right to counsel. W ask that this
Court reverse the Maryland Court of Appeals.
It is our position that a break in custody
from custodial interrogation should be the bright |ine
that this Court adopts in order to end the irrebuttable

presunption that this Court created in the Edwards case.
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CHI EF JUSTI CE ROBERTS: W thout regard to
the time? A break in custody of 1 day -- do you think
t hat shoul d be enough?

MR. GANSLER:  Your Honor, we do think 1
day shoul d be enough, as long as it is not in the
pretrial detention category. Obviously, the three cases
t hat have cone before this Court, Edwards, M nnick and,
Roberson, all -- two of them were 3 days, and one of
them was 1 day, but those defendants were in the
pretrial detention status.

So if in fact a defendant is brought in,
gquestioned, and then rel eased back to his or her daily
routine, and away fromthe isolation of a custodial
i nterrogation, we feel that should bé t he bright
line for a break in custody.

CHI EF JUSTI CE ROBERTS: So, what if it's
repeat edly done? You know, you -- you bring himin, you
give himhis Mranda rights. He says, | don't want to
talk. You let himgo. You bring himin, give himhis
M randa rights. He says, | don't want to talk. You
know, just sort of catch and release, until he finally
breaks down and says, all right, 1"l talKk.

MR. GANSLER: Well -- there is a parade of
horri bl es of catch and rel ease. Your Honor just went

t hrough one of them and there are obviously a nunber of
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hypot heticals that one could posit. W would suggest
that the break of custody would be the end of the
Edwards irrebuttable presunption. However, there are
still three responses to that. The first would be the
def endant could still say that his or her Mranda rights
were not given voluntarily and willfully. Secondly, the
due process jurisprudence that this Court had prior to
Mranda still is in existence, and therefore the
def endant could argue that that confession was given in
an overborne way, that his will was overborne.

But finally and I think nost relevantly,
because this is sort of the other side of this case, is
that there has been -- since 1982, 8 Federal circuits
and over 20 States have had the break in custody rule in
effect. And in fact this Court in the MNeil case,
al beit in dicta and parenthetically, assuned a break in
custody as the rule. There has been not one published
opi nion that, at least we could find, that has this -

- that has that scenario and is founded in the casel aw --

JUSTI CE KENNEDY: Is the rationale for the
break in custody that there is a |ikelihood of
non-coercion? 1|s that the reason that you offer for the
rul e?

MR. GANSLER: Your Honor, it goes to --

yes, it goes -- this Court has said, nost recently again

5
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in Montejo, that the reason for Edwards is that we want to
prevent badgeri ng.

JUSTI CE KENNEDY: Al right. But this
person was in custody in the sense he was in prison and
the brief said, oh, he was released to the genera
popul ation. But the possibilities for coercion or
pressure are very substantial in the prison. The warden
comes in and says: Oh, your cell doesn't have a w ndow.

I mean, there's countless way in which a prisoner in the
general prison popul ation would consider that he is --
that there has been no break in custody. | think that's
a very difficult rule that you are proposing.

MR GANSLER: Well, the courts -- the | ower
courts have shown that there is a difference between
police interrogational custody and correctional custody.
What we are suggesting is once the person -- in our
case, for exanple, in the second interview, the
defendant was in what's called -- what was called a
mai nt enance roomin the record, with, you know, a netal
table and the two chairs. It was clearly an interrogation
context. \When that person is released fromthat, sone
peopl e are habitual crimnals and they' re put back into
t he general popul ation. They are, you know, anobngst --
that's where they live for that tine period. Oher people

go honme. But the break in custody for Edwards purposes

6
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ought to end at the end of the interrogation.

Now, could there be an interrogational
situation while the person is in prison? Absolutely.

You can envision a correctional officer comng to the
cafeteria when there's -- the public is there, the public
bei ng other inmates, and that would not be deened to be an
interrogation atnosphere. |If, however, they cleared the
cafeteria and had officers standing by the doors and

bl ocki ng the doors and saying no one's allowed to conme in
here, that could then becone interrogation custody.

And this Court and other courts -- the courts
all the tine have to decide in the Edwards context
whet her or not the defendant was in custody when the
statenent was gi ven, whether --

JUSTI CE G NSBURG  But if the defendant goes
hone, he can contact a lawer. |In prison, he can't do
that. So, if the whole idea is to protect his right to
counsel, then it makes a big difference whether he's at
hone or in prison

MR. GANSLER:  Your Honor -- well, first of
all, the defendant while they're in prison can contact a
| awyer in sone circunstances. For exanple, during the
2 years and 7 nonths between these two interrogations he
could have witten, he could have called. But let's say

that that was unavailable to that particul ar defendant.
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It's our position that what Edwards does --
M randa, Edwards, Roberson, Mnnick -- it provides the
opportunity to consult counsel. But the -- the -- what we
are tal king about here is the custodial interrogation
situation. In other words, the police don't have to get
sonebody a | awer. \Wether or not sonebody has the
opportunity to consult a |lawer or not, as long as they
are provided with their Mranda rights, the Mranda rights
thensel ves are the protection that the defendant has.

We know, for exanple, in this case --

JUSTI CE STEVENS: Do we know exactly what
the Mranda warning in this case was?

MR. GANSLER: The Mranda warnings in this
case the judge, the trial judge, found was exactly
conported with the Mranda warnings that --

JUSTI CE STEVENS: But what did it tell the
person in prison he could do about a | awer?

MR. GANSLER: That he had the right to a
| awyer and --

JUSTICE STEVENS: And did it tell himhow he
could get a | awer?

MR. GANSLER It didn't -- it said --

JUSTI CE STEVENS: Well, what -- if you're in
prison and they give you the Mranda warni ngs, what woul d

that tell the average prisoner with respect to access to a

8
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| awyer ?

MR. GANSLER: It would tell themthey have a
right to counsel and if they couldn't get one, one would
be provided to them

JUSTI CE STEVENS: And woul d they have
provided a | awer to himright away if they had -- he
had asked for it?

MR. GANSLER: Well, had he asked for one,

which he did the first time, what they would -- what did
there --

JUSTI CE STEVENS: No, when he is in prison,
mean.

MR. GANSLER: Yes. It's unclear fromthe
record whet her they woul d have or nof. That woul d be
conjecture. What they do do -- what the bright |ine of
Edwar ds says is they have to stop asking questions.

JUSTI CE STEVENS: Well, | understand that.

MR. GANSLER: Right.

JUSTICE STEVENS: |'mjust wondering if he
thinks, well, 1'd like a | awer, what can he do?

MR. GANSLER: He could -- during those 2
years and 7 nonths in this case, he could have tried
to get a lawer through -- either his own |lawer in the
case --

JUSTI CE STEVENS: Right on the spot, when he

9
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is in the roomthere and they give himthe Mranda
war ni ng, he says, that sounds |like a good idea. What
woul d happen?

MR. GANSLER: He woul d not be given a | awyer
by the police at that tine. There's not a | awer sort
of waiting outside.

JUSTI CE STEVENS: So the Mranda warning is
alittle msleading, isn't it, in that context?

MR. GANSLER: Well, | would argue that it is
not, because he is given the right. He is said, if you
want a | awyer before talking to us, that's fine; you
have to invoke your right to counsel. He invokes the
right to counsel, they stop talking to him \Wat he
can --

JUSTI CE STEVENS: And do they also say it wll
be provided to you?

MR. GANSLER  Yes, but he can -- there's a
nunber of --

JUSTICE STEVENS: And it's not going to be
provided to him

MR. GANSLER  Well, it would be, Your Honor,
if, for exanple, the lawer in his underlying case cane,
he coul d say, look, | need a | awer, they're asking ne
guestions about this other case; can you represent nme on

t hat case?
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JUSTI CE SOTOVAYOR: What if he asks for
lawyer? He said: | don't want to talk to you with
| awyer, correct?

MR, GANSLER: Yes. In 2003, yes.

JUSTI CE SOTOVAYOR: And the State doesn
provide himwith a | awer, correct?

MR. GANSLER: That's correct.

JUSTI CE SOTOVAYOR:  All right. So what
gi ves himan understanding that one will be provide
next tinme he's questioned?

MR GANSLER:. Well, he -- what he does
understand fromthe first tine he is questioned --
understood the rights because he hinself invoked th
right to counsel. So he knew that he could say “I
a lawer,"” and he did. Wuat -- and what he underst
the police will stop questioning himat that point.

There is no -- as far as | can tell fro
jurisprudence in this Court's holdings, there is no
obligation for the police to actually go out -- nor
| suggest you want to have that rule, to go out and
actually ascertain, get a |awer.

JUSTI CE SOTOVAYOR: No, because we tell
police they have to stop.

MR GANSLER Right.

JUSTI CE SOTOVAYOR: So presumably they

11
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woul dn't re-engage until a |awyer is present,
correct? That's what Edwards tells them not to do.

MR. GANSLER: Well, Edwards tells themto
stop questioning. Mnnick says that if they have the
opportunity to consult with a |awer, they still can't
start without the |awer being there. But that’'s a
different analysis than this because had they asked him

on the second tine, after they read his rights and he

said, I want a |lawyer, they couldn't keep going until
there was a | awyer present. He chose during -- during
that time -- 2 years and 7 nonths when he had a nental

reset that he didn't need a | awyer.

JUSTI CE SOTOVAYOR: Well, this is a
different part of your argunent. Th{s is not the
custody or break in custody. This is the tine and the
fact that such a prol onged period of tinme has mnimzed
any coercive effect, correct?

MR. GANSLER: No, Your Honor. W would
still argue that the break -- well, in this case,
obvi ously both exist, and you could -- the Court could
fashion a bright-line rule. This Court has shown an
interest in bright-line rules in this area.

And this Court could adopt a bright-line rule of a
particular time period. W are arguing the better

bright-line rule would be a break in custody. Obviously

12
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a break in custody plus --

JUSTI CE SOTOVAYOR: Catch and rel ease then
no longer -- catch and release is uninmportant to you?
There is no neaning to Edwards in that situation,
because every prisoner, because he is a captive, is
guestioned in a place and then told to go back to his
room His room happens to be a locked cell. So he
doesn't have the freedomto | eave and he doesn't have
the freedom necessarily to make calls to discuss his
choi ce wi th anyone.

MR GANSLER:. Well, in this case --

JUSTI CE SOTOVAYOR: This is a very different
situation than soneone who is free to go hone.

MR. GANSLER: |'mnot sure ---the question
sort of posits two different scenarios. One scenario is
when the defendant is arrested, they are questioned and
then they are put into a cell. That’'s a different
scenario. That would be a pretrial detention analysis,

whi ch in M nnick, Roberson, and Edwards extended up to

3 days, which is -- what we would argue is sort of the end

of the tine line right as exists today.

The different scenario, which is in this
case, is, yes, heis -- he is locked up in the general
popul ation, he comes in for the interrogation, he is

then rel eased back to his daily routine. And at that

13
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point our viewis the irrebuttable presunption of
Edwards ends. And -- and, you know --

JUSTI CE SOTOVAYOR: Because he is not in
cust ody?

MR GANSLER. He is not in --

JUSTI CE SOTOVAYOR: He is in jail that -- when
he can't | eave, he can’'t necessarily use a phone and can’'t
confer with anyone, he’s no long in custody?

MR. GANSLER: He’s in custody in the sense that
he is not free to |leave the jail, but as to the Mranda
cases, he is -- he can still be questioned. He' s not in
correctional custody, and he’'s certainly not under
interrogation --

CH EF JUSTI CE ROBERTS: You nean he’s not -- |
assune you nmean he’s not free to | eave the prison --

MR GANSLER. Right.

CH EF JUSTI CE ROBERTS: -- as | understand the
termns.

MR. GANSLER:  Yes.

CHI EF JUSTI CE ROBERTS:. Perhaps it’s
i naccurate. Jail is where you are when they are stil

guestioning you, figuring out what’s going to happen to
you. Your argunent is when he's sent to prison, he’'s no
| onger in custody for Edwards purposes.

MR. GANSLER: That's exactly right.

14
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JUSTICE BREYER If | can't --
JUSTI CE STEVENS: Does that nean that he's free
to |l eave the interrogation roonf
MR. GANSLER: I’ msorry, Your Honor.
JUSTI CE STEVENS: Was he free to | eave the
i nterrogation roonf
MR. GANSLER: No, and we do not -- we accept
that he was in police interrogational status both in 2003
and in 2006, when -- when he was read his Mranda rights.
JUSTI CE KENNEDY: | have to say that the break
in custody, | think, has many nore problens than tine, but
you don’t seemto place nmuch enphasis on tine.
True, we have to reach out and find sone arbitrary nunber,
but after all, Edwards is an arbitrary rule.
MR GANSLER: The reason why | think break
in custody is not as problematic -- and this goes to the
Justice's earlier question as well -- is because literally
the year after Edwards, 1982, was the first of the eight
Federal circuits that found the break in custody rule. And
there is no -- they have been able to work with
this. This --
JUSTI CE SOTOVAYOR: What -- there is no
smal | --
JUSTI CE G NSBURG. I n those cases, was there

a consi derable interval between --

15
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MR. GANSLER: Not --

JUSTICE GINSBURG: It was just the break in
custody? A week --

MR. GANSLER: Yes, Your Honor.

JUSTI CE GI NSBURG. -- was enough?

MR. GANSLER: Yes, Your Honor. Obviously,
in different cases there's different |engths of tine.

But if -- in Justice Kennedy's question, if we were
going to adopt a tine limt, I -- we would suggest,

| i ke, for exanple, a 7-day time limt. The Court
suggests that is arbitrary. The reason why | would pick
7 days is, right nowthe rule is 3 days, and you

cannot envision the situation, at least | can't, where
sonebody woul d be held without being\presented for nore
than 3 or 4 days, so --

JUSTI CE SCALI A:  \Why -- why do you say the
rule is 3 days? What rule is that?

MR. GANSLER: Because right now, if you | ook
at Edwards being the next day, M nnick and Roberson
being 3 days, that -- that is the only cases fromthis
Court which says when the Edwards presunption goes. So
we don't have -- whether -- what Respondent's rule would
do is, in our view, extend it right now fromthe
3-day limt -- now, there -- Mnnick suggested that's in
per petuity.

16
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JUSTI CE SCALI A: Yes, but you -- you are
not arguing for a 7-day limt no matter what, even
if he is heldin jail, are you?

MR. GANSLER: If he is held in jail on his
own case -- see, the nost difficult scenario, in our
view, is one that we don't think the Court needs to
reach here, which is actually the Green case fromthe
District of Colunbia, where he is held on his own case
in a pretrial detention --

JUSTI CE SCALI A: Right.

MR GANSLER: -- scenario, because then he
does have different incentives to cooperate or not
cooperate with the police, and then the question would
be, well, does that -- would it end -- is the break of
custody there at conviction or at sentencing? And we
coul d qui bbl e about that.

W don't need to get to that in this case.

But if he is held in jail on another case, that's where

he lives. He is there for 10, 15, 20 years, and there's -

- he is brought in, away fromthe life that he is

accustoned to and put there with different officers in a

metal room - -
JUSTI CE G NSBURG.  Suppose it's the sane

officer. Does -- you -- you said in your brief and just

now it was a different officer. Suppose it were the sane

17
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of ficer.
MR. GANSLER: Well, | actually think for --

with -- in this case, with Detective Bl ankenshi p and

Det ecti ve Hoover, the Court should assune it's one and the

sane. |In fact, Roberson said just that, that within the
sanme departnent -- but it is instructive in this sense.
In Respondent's -- if Respondent's rule were to be

adopted, there is no way that one police department can
know what happened in front of another police departnent,
in front of another police departnment, while that person
is being detained --

JUSTICE G NSBURG. Well, you could limt it
to the sane police departnent, the sane investigation
SO you are not covering the waterfront of:every
i nterrogati on about any crine, any place.

MR GANSLER: Except for right now, we live
in a world of Roberson, where we do. So, in other words,
if he -- if a defendant invokes in California for a
shoplifting case and then is -- is transported to | owa and
then to Maryl and, the Maryland authorities have no idea
whet her he invoked in one of the other two.

What is worse is right now, since we don't
have a break in custody rule, this defendant, Shatzer
hi nsel f, coul d have invoked counsel 20, 25 years ago in

sone ot her State.
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JUSTI CE SOTOVAYOR:  Counsel --
MR. GANSLER: W have no way of know ng that.
JUSTI CE SOTOVAYOR: The hypot hetical you are
positing is an investigation about unrelated crinmes. W
are talking about -- and I think it's what Justice

G nsburg was pointing to, it was an invocation on this

crinme, on this crimnal activity, not one in another State

or another police departnent. And so that's a
substantially different question.

MR. GANSLER: It is, though he is not being
held on -- on that crine. He is being held on a
conpl etely unrel ated sexual abuse case. | nean, it's
related in the sense it's the sane crine, but it's a
di fferent case.

CH EF JUSTI CE ROBERTS: So | thought
Roberson told us it's not a different question, that
it's the sane question. Roberson did not draw a
di stinction between what crinme he was bei ng questioned
on the second tine.

MR. GANSLER: That's exactly right, and
that's what creates the problemthat if defendant -- if
we don't have a break in custody rule, a defendant who
i nvokes anywhere at any time is forever inmune from
bei ng questioned by the police, regardl ess of what woul d

be a sort of a wholly irrational view of -- an absurd

19
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result, which | think is where we |live right now.

And it becones, obviously, greater in a
worl d where we have DNA. Obviously, there was no DNA in
1981, but with these cold cases com ng back 15, 20, 25
years later --

JUSTI CE STEVENS: Well, | wonder if you're
ri ght about that prem se. Supposing the prison had a

rule that the innate does not have to see visitors and

t hey say there’s sonebody here wants to talk to you. And

he said, | don't want to talk to him And if he
refused to talk, then if he did talk, it would be
voluntary, rather than the situation you described. Do
| make nyself clear?

MR. GANSLER: Yes, Your Honor, and | don't
know sort of what the protocol of each of the prisons
woul d be, but | would think that if a prisoner did not
want to speak with the officers that came to see him
about a crinme, the prisoner would be able to say so and
has. And this defendant has -- has actually been able
to invoke that hinself. And if there's --

JUSTI CE SOTOVAYOR: What is the shortest
time period that any circuit court has found a break in
custody in a simlar situation?

MR. GANSLER: A break in custody that --

JUSTI CE SOTOVAYOR: Bet ween the invocation

20
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and a requestioning. You said a nunber of

circuit courts have recogni zed this break in custody

t heory.

circuits.

MR. GANSLER: Actually, all -- eight Federal

| don't know what the shortest is. But there

are cases that are weeks rather than years that they

have --

JUSTI CE SOTOVAYOR: \Which are days?

MR. GANSLER: \What's that?

JUSTI CE SOTOVAYOR: Any are days?

MR. GANSLER: Not that | am aware of, Your
Honor .

And with that, | will reserve -- if there
are no further questions, | wll resérve t he remai nder
of ny tine.

pl ease the

Edwar ds v.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
M. Heytens.
ORAL ARGUMENT OF TOBY J. HEYTENS
ON BEHALF OF THE UNI TED STATES,
AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONER
MR. HEYTENS: M. Chief Justice, and may it
Court:
This Court has repeatedly nade clear that

Arizona is a prophylactic rule designed to
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i mpl erent the protections of Mranda v. Arizona, and it
does so by operating as an anti-badgering rule. On the
facts of this case, | don't think there is any col orable
argunment that M. Shatzer was badgered into waiving his
Si xth Anendnent rights.

JUSTI CE BREYER | know that you're
going to go into the question of how we shape a rul e,
and I would |Iike you, and perhaps on rebuttal your --
ot her counsel, to comment on the following: | don't see -
- as Justice Kennedy had a problem so do I have a probl em
with anything that just says break in custody, and
taking tine seens fairly arbitrary.

Suppose you -- could you try to shape a rule
on the civil situation, the codes of ethics, where you
are not supposed to talk to a client who is represented
by a lawer? That's where my mind is going. And the
best | could do at the nonent is you would say: When,
due to a breach in custody and the passage of tine, the
questioner did not and woul d not reasonably believe that
t he suspect was | ooking for or was represented by
counsel ?

What |'ve tried to do is take the purpose of
the civil rule, the ordinary ethical rule, and then use
it to shape a standard. So | woul d appreci ate any

coments on that thought.
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MR. HEYTENS: Justice Breyer, | think there
Is a few problems with that approach. First of all,
this case is not about the Sixth Amendnent right to the
assi stance of counsel. |It's about the Fifth Amendnent
ri ght agai nst conpul sory self-incrimnation, and this
Court has said several tinmes that rules of legal ethics
are not relevant to the Fifth Amendnent
self-incrimnation rule. It said that in the Burbine
case, for exanple. That is the case where, although the
guestioner knew that the suspect had an attorney who was
trying to reach him the Court said that is not a Fifth
Amendnment self-incrimnation problem because we have to
| ook at things fromthe perspective of the suspect.

The question is whet her fhe - -

JUSTICE BREYER: Quite a |lot of what | read
was about the problenms of counsel. Counsel has nothing
to do with this, nothing at all?

MR. HEYTENS: Counsel has sonething to do
with it, but the Court has nade cl ear going back to
M randa that when we're tal king about the Fifth
Amendnent right to counsel, the only reason that counsel
matters is to help to nake sure that --

JUSTI CE BREYER: All right. If -- are we
interested in counsel or not? |If we are interested in

whet her he's represented by counsel, and Mranda covers
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both, then |I would repeat my question.

MR. HEYTENS: We are not --

JUSTICE BREYER: |If we are not interested in
representation by counsel, then | would w thdraw ny
gquestion and you don't have to answer it.

MR. HEYTENS: We have -- in the Fifth
Amendnment context, we are interested in counsel only as
a derivative of his right not to be forced to
incrimnate hinmself. It is in this context a purely
derivative right, and we need to look at it fromhis
perspective.

| think the reason that this case matters in
an intensely practical way is there are approximtely a
mllion and a half prison i nmtes in\this country right
now, many of whom are serving extrenely | ong sentences.

JUSTICE ALITGO Well, could we say that
in -- in the situation where there is a change from
pretrial status to post-conviction status, the Edwards
rule is no | onger an irrebuttable presunption, but it's
sinply a rebuttable presunption? And that there -- that
the rule would not apply if the prosecution could show
t hat under the circunstances the reason for the rule,

t he concern about | aw enforcenent badgering, was not
present ?

MR. HEYTENS: That would certainly be open
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to the Court to say that, Justice Alito. Utimtely,

this is a -- a second-order --

JUSTI CE SCALI A: Whuld it be a good idea to

say that?

MR. HEYTENS: | don't think it would be a
good i dea.

JUSTI CE SCALIA: | thought we |iked clear
lines in this. | nmean, the police won't know what to
do.

MR. HEYTENS: And, Justice Scalia, that's
precisely why we think the break in custody exception,
t hough admttedly --

JUSTI CE STEVENS: But carrying -- carrying
t hat anal ysis one step further, if yéu are just talking
about people who were inmates pursuant to a prior
conviction, why wouldn't the better rule be that if the
inmate is given the opportunity to say no, | don't want
a visitor today, and then if he accepts the visitor, you
woul d say he is no longer in custody? But if he says, |
don't want to, then he -- then he is in custody, then
you' d preserve the presunption.

MR. HEYTENS: Well, Justice Stevens, |
suspect that's what the police would do, if you ruled
against the State in this case. But | think the reason

t hat you shouldn't do that is you have to ask yourself
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what is the benefit that such a rule is trying to
accomplish? The Court has made clear again --

JUSTI CE STEVENS: Well, that -- such a rule
woul d acconplish the benefit when he really wants --
wlling to talk, he would say: | would be glad to talk
to the officer.

MR. HEYTENS: Well, Justice Stevens --

JUSTI CE STEVENS: If he doesn't want to, he
can just say no.

MR. HEYTENS: Justice Stevens, if he didn't
want to talk to the officer, there was nothing to
prevent himfrominvoking his Fifth Arendnent right to
counsel

JUSTI CE STEVENS: But i t’\s alittle
di fferent when the man first cones, says, will you talk
to the officer. He can very clearly say no. But if he
is in the roomwith two or three people around in a
different setting, then he is still in custody.

MR. HEYTENS: He is in custody, Justice
St evens, but the prem se of Mranda is that a person who
I's given the Mranda warni ngs can choose to decide
whet her to talk or not to talk. That’s

JUSTICE ALITO If the change --

JUSTI CE SCALI A: You started to tell us why

this case was inportant. Wuld you -- would you finish
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that? You said there were --

MR. HEYTENS: Certainly. The reason this
case is inportant, Justice Scalia, is that because under
t he Maryl and Court of Appeal s decision, no police
officer, no corrections official, can approach any
prisoner without first attenpting to determne if at
some point, to soneone, at sone place, during the period
of continuous incarceration, he has ever invoked his
Fifth Arendnent right to counsel.

JUSTI CE STEVENS: But that's not true, because

ny hypothetical -- if you told himyou don't have to talk
to the officer, and you could produce -- they could
question every -- everybody in jail all over the

country.

MR HEYTENS: Well, they can't approach him
for questioning.

JUSTI CE STEVENS: They can't force himto
attend the questioning. But if they give himan
opportunity to say, | -- I'ma prisoner, | just want to
stay in the prison population and not go to an
interrogation room and if he is willing to go, you
could question him You do not have the exanple of no
possibility.

MR. HEYTENS: Justice Stevens, the problem

in that situation, again, though, is that ultimtely the
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only basis for applying this presunption at all is if
it's appropriate to apply an irrebuttabl e presunption
t hat, even though we gave himthe Mranda warni ngs and
even though he said, | amhappy to talk to you, we
shoul d presune that when he said that, that wasn't true.

JUSTI CE SCALIA: | -- | thought that you
couldn't approach him | thought that once he has invoked
his right to counsel, you can't approach himand say,
would you like to talk now? Right? Isn't that -- isn't
that the rule?

MR. HEYTENS: Well, under Rhode |sland v.
Ennis, you are entitled to -- to update himon the
status of the interrogation, but you are not entitled to
resune custodial interrogation unless there has been a
break in custody or sonething has term nated Edwards.

JUSTI CE SCALIA: Wwell, if -- if the
incarceration is a continuation of custodial custody, to
be redundant -- if it is a continuation of the custody,
t hen why woul dn't aski ng hi mwhether he would like to see
visitors who want to ask himabout a particular crine,
why woul dn't that be a violation of Edwards?

MR. HEYTENS: | think defendants may wel |
argue that it was --

JUSTI CE SCALIA: |'msure they woul d.

MR. HEYTENS: -- Justice Scalia, and --
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JUSTI CE SCALIA: So the -- the -- the schenme
that Justice Stevens proposes wouldn't work. You would
be viol ati ng Edwards when you asked himif he wanted to
see interrogators.

MR HEYTENS: | think there would be a risk
of that happening. | think the other reason is --
again, this is a second-order prophylactic rule that the
Court has adopted solely in order to prevent people from
bei ng coerced -- coerced into incrimnating thensel ves
when they don't want to.

JUSTI CE KENNEDY: You join the counsel for the
State in just not wanting to argue for a tinme rule,
whi ch seens to ne the only thing that woul d worKk.

MR HEYTENS: We -- we think the break in
custody approach is the nore appropriate one that wll
lead to fewer line-drawing problenms. It is certainly
open to --

JUSTI CE KENNEDY: That's becone apparent,
and I"'mindicating that | think the time rule mght have
sone benefits.

MR. HEYTENS: Well, we certainly don't
oppose the Court adopting a tine rule in the event that
it rejects our primary submission. In United States v.
Green, the governnent argued for a raw passage of tine

approach, and we think, ultimately, this is the Court's
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rule, it's a second-order prophylactic rule that is
designed to inplenent the Fifth Amendnent, and it woul d
certainly be open to the Court if it thought necessary
to --

JUSTI CE KENNEDY: But you don't give us
any -- any suggestions. As -- you know, the State opens
the bidding with 7 days.

(Laughter.)

JUSTI CE KENNEDY: But | -- the Speedy Tri al
Act, wth many exceptions, requires that you go to trial
within 70 days. Wuld that be a benchmark?

MR. HEYTENS: Well, | think as a practical
matter, though, there are so -- as you point out,
Justice Kennedy, there are so many ekceptions to that.
We think that would be far | onger than woul d be
necessary or appropriate under the circunstances.
mean - -

JUSTICE GINSBURG: In this -- in this case
it's 2 years and 7 nonths. Why should the Court
take that -- a period of that |ength and say, well, we
are going to now rule for all future cases it should be,
say, 6 nonths.

MR. HEYTENS: Well, | think that is another
potential defect in adopting a pure passage of tinme

approach, though I think this case is particularly easy.
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And | think the fact that the Maryl and Court
of Appeals in this case concluded that 2 years and
7 nonths is covered by an anti-badgering rule just
shows at sone point how far this has departed fromthe
ori gi nal purposes of Edwards in the first place.

So, | do think -- | nean, the Court could
sinply say this case is too | ong, though at that point
the Court isn't providing a great deal of guidance to
the | ower courts that have to deal with these problens
on a day-to-day basis.

JUSTI CE SCALIA: O to the police who have
to deci de whether they can interrogate or not.

MR. HEYTENS: Absolutely. The -- it would
al so not provide very nmuch gui dance fo the police to just
say 2 years and 7 nonths is too long. And that's, again,
why we think an approach that is either -- either
tethered to the break in custody, which as | think
have said, we think better maps on to the concern that
noti vated Edwards - -

Let me address for a noment the catch and
rel ease situation

JUSTI CE SOTOVAYOR: | don't want to
i nterrupt that, but there were two aspects to Edwards.
One was the coercion, but the other was the respect for

t he advi senent of counsel. And so the test that you are
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proposi ng only addresses the coercion prong of it, not
the respect for the invocation of counsel.

MR. HEYTENS: The Court has nentioned
respecting the choice. | think, with respect,
ultimately though, that can't be the basis for the
Edwards rule. The Court has made cl ear repeatedly that
the Fifth Amendnent prohibits only conpelling soneone to
be a witness against hinself.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Davi s.

ORAL ARGUMENT OF CELI A A. DAVI S
ON BEHALF OF THE RESPONDENT

M5. DAVIS: M. Chief Justice, and may it
pl ease the Court: \

Creating exceptions to the rule of Edwards
means a clear rule is lost. It introduces uncertainty
into the determ nations of what constitutes custody and
what | ength of time m ght be adequate to excuse the
protecti on.

JUSTICE ALITO This is an area where it’s
very difficult to draw lines, at least | find it
difficult to draw lines. So let nme start you out with
an extrene hypothetical, and I would like you tell ne
whet her you think the Edwards rul e reaches this far.

And if it doesn't, then | would like you to tell me why
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it doesn't and what limtations, if any, on the rule
you would be willing to defend as consistent with the
rationale for the rule.

Sonmeone is taken into custody in Maryland in
1999 and questioned for joy-riding, released from
custody, and then in 2009 is taken into custody and
questioned for murder in Mntana.

Now, at the time of the first questioning,
the -- the suspect invokes the Fifth Amendnent right to
counsel. Now, does the Edwards rule apply to the second
i nterrogation?

MS. DAVIS: Yes, it does, Justice Alito.

The Edwards rule provides two ending points as it stands
ri ght now. \

JUSTICE ALITO And you don't think that's a
ridicul ous application of the rule? First of all, how
are the authorities in Montana possibly going to know
whet her this person was interrogated previously on a
crime for which the person was never convicted in
Maryl and, and that invoked the right not to be
questioned without -- wi thout an attorney? And you
think there is badgering in that situation?

MS. DAVIS: Yes, Justice Alito, because
badgering in this context has becone a termof art. It

is used in quotation marks in the Montejo opinion, and --
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JUSTI CE SCALI A: It doesn't nmean badgering.

MS. DAVIS: It means an attenpt by --

JUSTI CE SCALI A: We ought to get another
termfor it then.

(Laughter.)

JUSTI CE SCALI A:  Questioni ng?

MS. DAVIS: | think it means returning in an
attenmpt to get a suspect to change his or her mnd. And
in this case, the suspect said, when first questioned, |

JUSTI CE SCALI A: There was no attenpt in
this hypothetical to get himto change his mnd. They
didn't know he had made up his m nd.

M. DAVIS: Vell, first of all, | didn't
answer the question properly. But the police, | think,
can run a rap sheet and find out fromprior arrests if a
person has been taken into custody. And that would
alert a police officer that that person may have invoked
their right, and they should do nore to find out. And
second --

JUSTICE ALITGO So, all right, they run the
rap sheet and they find out, if they do, that the person
was arrested 10 years earlier in Maryland and then
what ?

MS. DAVIS: Contact --
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JUSTICE ALITO They try to find the detective

t hat questioned the -- the suspect in 1999 in Maryl and?

And they find out that the detective is retired and is

now, you know, fishing down in the Florida Keys. They have

to track this person down and say, now do you recal
whet her this person -- that's the rule you are arguing
for?

M5. DAVIS: Well, the police officer should
attenpt to do so. But | understand that under certain
ci rcunst ances --

CH EF JUSTICE ROBERTS: |I'msorry to
interrupt you -- interrupt there, and I will let you get
back to the answer. They should attenpt to do so. The
rul e here does not allow the police to approach that
person, a nurder suspect. And you are saying he cannot
even be approached to see if he would waive his rights
10 years | ater because he was -- invoked the right in
connection with joy-riding?

M5. DAVIS: Yes. Because --

CHI EF JUSTI CE ROBERTS: (kay.

M5. DAVIS: -- if they have invoked the
right, then the second approach neans an attenpt to -- to
per suade the person to change their m nd about having
counsel. And where they haven't done so in the interim

that anmpbunts to coercion
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JUSTICE ALITO. Let ne pose you ny
hypot heti cal again, the same joy-riding questioning, and
then 40 years later, after the person has gotten a | aw
degree and becone an entrepreneur and made $20 m | 1i on,
he's taken into custody and questi oned by the Federal
authorities for stock fraud. Forever -- you know, this
ri ght that was invoked back in adol escence conti nues
forever?

M5. DAVIS: It should. But let's |ook at
this case, Your Honor, because here this suspect was
guestioned about the same all egations by detectives from
t he sanme police departnent and while he was in custody
continuously. And under those circunstances Edwards and
the rational e of Edwards should apply strongly.

JUSTI CE BREYER: Just in case -- just in
case we don't put -- we want to put atime limt on it,
which | know you don't want us to do, |I'm now thinking
and I would |ike your comment, if you want, of a
conmbi nati on of what Justice Alito said and what | said,
that is, there are two parts to the Edwards thing:

One is the lawer part, and the other is the
incrimnating self part.

Now, the |awer part would be handl ed by
shaping a rule based on the rules of ethics, along the

lines | suggested. And that would give you a tine. And
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then the Mranda part could be handl ed by saying: But
t he suspect retains the right to show that this
questioning is badgering w thout the question marks. In
ot her words, what they are really up tois to try to get
hi mto change his m nd. Now, woul d that work?

M5. DAVIS: | -- | believe the Court could
adopt a type of rebuttable presunption under those
circunstances, but it shows the difficulty that courts
woul d have and police officers, too, in measuring
degrees -- degrees of coercion or degrees of custody.
think the foregoing discussion has illustrated that
prisoners may be under different types of coercion in
their prison environnment. And just --

JUSTI CE SOTOVAYOR: Could | ask somet hi ng?
What does that have to do with the hypothetical Justice
Alito gave you, which is the person is not in custody,
ri ght?

MS. DAVIS: Well--

JUSTI CE SOTOVAYOR: He is arrested for joy-
riding; he is let go; and you are saying that for 20,
40 years he is now i nmuni zed from bei ng re-approached by
t he police under the Edwards rul e.

MS. DAVIS: Yes --

JUSTI CE SOTOVAYOR: So you are advocati ng

that no break in custody ever stops the Edwards cl ock.
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MS. DAVIS: Right. The problems with the

break in custody are a break will exist in alnpost every

case, and even in Edwards there was a change in

custody --

CHI EF JUSTI CE ROBERTS: No, but not --

MS. DAVIS: -- between the police to a State
or county jail. So there is a change in -- a break in

custody right there. The prisoner was renoved fromthe
police departnment and taken to the county jail.

CH EF JUSTI CE ROBERTS: It was 1 day. He
said he wanted the --

MS. DAVIS: Yes.

CHI EF JUSTI CE ROBERTS: -- to remain silent
in the evening, and at 9:00 the next\nnrning t hey were
back.

MS. DAVIS: But a -- a release from custody
does not signal that a person who has asked for counsel
has changed his or her m nd.

JUSTI CE SOTOVAYOR: But you are now -- you
are now accepting your adversary's point that somehow a
-- a change froma | ocked roomin a prison to a
different locked roomis a release from cust ody.

M5. DAVIS: No, | don't --

JUSTI CE SOTOVAYOR: |If we don't -- if we

don't accept that proposition, isn't there a clear break
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when sonmeone is let to go hone? When sonmeone is
rel eased and permtted to go honme?

M5. DAVIS: There is nore of a break,
Justice Sotomayor, but it doesn't say anythi ng about
t hat person's choice to proceed with counsel, and if
counsel is not provided, then the attorney is excluded
fromthe adversary system of crimnal justice.

JUSTI CE STEVENS: May | ask you about a
di fferent approach? W are dealing in this case with
sonmebody who was constantly in custody but for a
different reason than during the pretrial situation.
He is in the general prison population. Wat -- what
woul d be wong with the rule that said that a person in
that situation should be advised thaf sonebody wants to
gquestion him and he has a right to say | do or do not

want to talk to the visitor, and if he is willing to

talk to the visitor, then you -- you have to give him new

M randa war ni ngs and you start from scratch?

But have the -- have the focus on whether he
is in custody at the tinme of the questioning, and say
that an inability -- an ability to refuse to go to the
i nterrogati on room woul d be not treated as custody. It
woul d be treated as in the general prison popul ation.
What woul d be wong with such a rule?

MS. DAVIS: | don't think anything' s w ong,
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and | don't think a newrule is needed to cover that
situation, because it is conceivable that a person, even
in a prison environnment, if they have control, say, if
they were to tel ephone out or to be free to refuse
visitors, mght not be considered in custody.

But in this case, Mchael Shatzer lived in a
prison environnment. He was not free to shut his door --

JUSTI CE STEVENS: But the record doesn't

tell us --

M5. DAVIS: -- and wal k away.

JUSTI CE STEVENS: -- whether he was given an
opportunity to say, | don't want any visitors today.

M5. DAVIS: No, it does not, but | think the
State has the burden to show the ciréunstances --

JUSTI CE STEVENS: No, it's a question who
has the burden of showing he's in custody or is he free
to leave. |If he has the burden, he didn't carry
the burden in this case.

M5. DAVIS: Well, the record does show t hat
he lived in a maxi mum security prison --

JUSTI CE STEVENS: Correct.

M5. DAVIS: -- and does not show that he

was free to refuse

JUSTI CE STEVENS: But he could still live in
a maxi mum security prison and say, | don't want any
40
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visitors.

M5. DAVIS: We don't know that he could have
refused under the record --

JUSTI CE STEVENS: As far as the records
show.

MS. DAVIS: Right, we don't know that. But
Justice Stevens --

JUSTI CE SCALIA: Do -- do we have to ask
him you know, what visitors? | nean, is that the
question?

M5. DAVIS: Well, this shows --

JUSTI CE SCALI A: Do you want to have any
visitors today?

M5. DAVIS: This shows .-

JUSTI CE SCALIA: He says, | don't know. Is
it nmy nother?

(Laughter.)

JUSTI CE SCALIA: O -- or do you ask him
are you willing to speak to investigators about a crinme?
And he says what crinme? | mean, how specific does --
does the request for perm ssion to have visitors have to
be --

MS. DAVIS: Well, | think --

JUSTI CE SCALIA: ~-- for this rule to cut in?

MS. DAVI S: Thi s di scussi on shows the
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problens with allowing such a determnation in the first
pl ace. Qur position is the definition of custody for
M randa purposes nust be the same for Edwards purposes,
for a prisoner lives within confined space under
constant surveillance and with no freedoms and |imted
expectation of privacy.

CHI EF JUSTI CE ROBERTS: So then | don't
under st and why your answer to Justice Alito's
hypot heti cal was what it was, because that person
obvi ously was not in custody.

M5. DAVIS: It -- all I"'msaying is that if
we were to adopt the | anguage that this Court in Montejo
utilized, if a person is in control -- if a person is not
in custody, they are in control and éan shut the door or
wal k away, if that's an operable definition, then it
did not apply in this case, because M chael Shatzer did
not have such freedom of --

JUSTI CE BREYER: Well, if you're --

M5. DAVIS: -- ability --

JUSTI CE BREYER: |If you are going to use the
Edwards, which | think is a good idea, as the counsel
part, which | think is a good starting place, you and
every ot her nenber of the bar deals with this problem
every day of the week. Not every day of the week, but

very often. You know sonebody's represented in a case,
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talk to him because the whole thing' s gone away.

Now, that's a pretty vague rule. You could
make it nore specific, but the -- the bar has lived with
that kind of situation, | guess, for years.

MS. DAVIS: Wwell --

JUSTI CE BREYER: So why can't we here?

MS. DAVIS: W -- | think we should. The
police officers have lived with the Edwards deci sion
whi ch says you --

JUSTI CE BREYER: No, no, that's not what |
mean. | mean that the obligation to deal with counsel
you don't have, after enough tine paéses, that it's no
| onger reasonable to think that that individual either
has or wants counsel.

M5. DAVIS: Well, in this case, there is no
reason to think that this suspect changed his m nd.
When first given his Mranda rights --

JUSTI CE SCALI A: Excuse ne, what is the
et hical rule about counsel? | thought if -- if there's
counsel in a particular case and you want to approach
the client about that case, you can't do it w thout
goi ng to counsel.

MS. DAVIS: | think, though, there’'s a --
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JUSTI CE SCALIA: But if there is an
entirely different case, there is totally different
litigation, you can't approach the fell ow w thout going
back to the counsel whom he hired for a different case?
| don't think that's the ethical rule. But that's the
effect of Edwards. Even if it's a different crinme, you
have to go back to the counsel whom he hired for a
di fferent prosecution? That bears no relationship to
the ethical rules of -- of counsel.

MS. DAVIS:. Well, this Court could adopt a
rule that the Edwards protection -- an alternative that
was raised in United States v. Green, that the Edwards
protection extends to the sanme case for which the police
initially questioned the suspect and\for whi ch he asked
for counsel. That's one alternative, and | submt that
woul d be nore clear than --

JUSTI CE GI NSBURG. Does it make a
difference? Does it make a difference if -- we can
limt it to the same case? But here, the reason that
t he police cane back is that they had additional
evi dence, and so they wanted to ask him-- confront him
with the new evidence. It's not the sane situation that
It was when he was initially questioned.

M5. DAVIS: Well, | think fromthe suspect's

point of view, it is the sane situation. He was in the
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same position facing the police in 2003 as he was in
2006, in that he was accused of conmtting crine, and in
the interimhe had no access to counsel. And | think that
this is significant in this case, because it's not clear
that even if he had been able to call out of the prison he
woul d have had representation, because the Public
Defender's O fice was under no constitutional or
statutory duty to provide counsel for a person who's not
presently being questioned and who has not yet been
char ged.

JUSTI CE SCALIA: What if -- what if we
[imted Edwards to the sanme crinme? That would -- that
woul d really nake it nuch easier for the police to --

M5. DAVIS: | agree.

JUSTI CE SCALIA: -- to know whether this
person in fact invoked the right to counsel.

M5. DAVIS: It would be easier, yes; and it
woul d apply to this case because it was the sanme crine.

JUSTI CE SCALIA: So that would --

JUSTI CE KENNEDY: Wuld that require us to
overrul e Roberson?

M5. DAVIS: Well, it does present sone
tensions with Roberson. However, this case, since it
islimted to the sane crinme, doesn’t extend as far as

Roberson does. And | would |ike to answer Justice
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St evens’ s questi on.

In this case, the suspect was told -- he was
advi sed of his rights and said, "I have the right to
talk to a awer and have himpresent with me while I'm
bei ng questioned. |If | cannot afford to hire a | awyer
one will be appointed to resent -- represent nme before
any questioning, if I wish."

Those rights were never fulfilled in the 2
years and 7 nont hs that passed.

CHI EF JUSTI CE ROBERTS: Well, but the
Mranda Rights do not require the police to provide
counsel. They have to -- nean you have to stop
questioning --

M5. DAVIS: Yes.

CH EF JUSTI CE ROBERTS: ~-- until the person has

right to counsel

M5. DAVIS: They have to.

CHI EF JUSTI CE ROBERTS: And the one thing
this person knew fromthe prior Mranda situation -- was
it 20037

MS. DAVIS: Yes.

CH EF JUSTI CE ROBERTS: |Is that, if he said,
| don't want to talk w thout counsel, the one thing he
knew is the police would stop questioning, because

that's what they did.
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MS5. DAVIS: But that's not the sane, Chief
Justice Roberts, as having the counsel present during
guesti oni ng.

CHI EF JUSTI CE ROBERTS: Well, M randa
doesn't require --

M5. DAVIS: If the Mranda advice --

CHI EF JUSTI CE ROBERTS: Go ahead.

M5. DAVIS: -- says that you have a right
to have a counsel present during questioning, and al
t hat advice neans, after tine, is we wll stop
guestioning you, then the right has been di m ni shed over
time.

JUSTICE ALITGO Wiy is there a greater risk
of badgeri ng when the questioning is\about a different
of fense?

M5. DAVIS: | think the risk is the sane.
The risk --

JUSTICE ALITO | thought you just said we
could -- you were suggesting an -- as an alternative,
that -- that Edwards be limted to situations where the
gquestioning is about the sanme offense.

MS. DAVIS: Well, that's possible. It’s --
well, the rationale that was extended in the -- in the
Green case is that, if questioning is about a different

time, the perception, fromthe suspect's point of view,
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that the police are badgering himwould be |ess.

JUSTICE ALITO. And this isn't fanciful.

We just were asked to take a case involving a statute of
limtations issue for a nmurder that was commtted |ike
30 years ago. And suppose sonebody is questioned

by State authorities for a nmurder and taken into custody
and then rel eased, and then, 30 years later, taken into
custody by Federal authorities and questioned for a civil
rights violation, based on the sanme underlying
transaction. You would say the Edwards rule applies in

t hat situation?

MS. DAVIS: Yes, it does. Now, a police
officer in that situation really has three
alternatives. One, they could wait dntil counsel was
present, to be sure of obtaining a statenent adm ssible
in the State's case-in-chief.

Number 2, they could take a chance, as
happened in this case, where Detective Hoover never
opened the case file and didn't know that the suspect had
ever invoked his rights, take a statenent anyway and run
the risk that it may have to be excluded. O, three --

JUSTI CE SCALI A: Well, you are being very

unrealistic. Have you ever known defense counsel who

says, oh, yes, do -- do submt to the interrogation? I
mean -- you know, once they are |awyered up, they are
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not going to talk. You know that.

MS. DAVIS: Yes. | know that, but t

hat -

this Court, in Mranda, was concerned with the limts

that society nust inpose, consistent with the

Constitution, in prosecuting crines, and | think Edwards

stri kes the bal ance between the individual faced

captivity questioned by interrogators and the State.

CH EF JUSTI CE ROBERTS: Well, you say, "i

captivity," but you think the rule applies,

n

n

whet her they

are in captivity or not. In -- in Justice Alito's
hypot hetical, the person was free for 40 years, so
mtation on your -- your proposed

captivity is not a |

rul e.

M5. DAVIS: Well, a person is going to be in

custody in each Edwards scenario at the tinme they are

guestioned, so the question is the intervening tine

period. | want to say --

JUSTI CE STEVENS: Well, you agree th

he is questioned and

he is not in custody when h

at, i

eis

bei ng questioned -- if you stop himon the street or

his living room they can question himthere.

M5. DAVI S

applies to custodi al

Yes, because Edwards only

interrogation. And, under these

f

isin

ci rcunst ances, Edwards strikes a balance in a famliar

and predictabl e way.

The facts of these case --
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case does not -- does not --

JUSTI CE SOTOVAYOR: Counsel, we --

M5. DAVIS: -- permt an exception.

JUSTI CE SOTOVAYOR: We don't have a case.
None of the cases in this area, where we have applied
Edwar ds, has dealt with a situation with -- where a
prisoner has been released fromcustody, in any sense of
that word, i.e., sent hone.

In all of the three situations that | am

aware of, in which the Edwards rul e has applied, the

pri soner has stayed in jail -- some formof jail.
Correct?

MS. DAVIS: Yes, sone formof jail. But
there is -- you know, Chief Justice éoberts referred to
the difference between the -- a police station and a

prison. There are also pretrial detention centers,
and there is a range of custodial scenarios that -- that
police officers m ght encounter. And advancing an
exception to the rule for a break in custody presents
practical problens.

JUSTI CE SOTOVAYOR: Well --

CHI EF JUSTI CE ROBERTS: Well, | suppose, if
they are in a pretrial detention center, they know they
are still being |ooked at for the crinme as to which they

have i nvoked the M randa war ni ngs.

50
Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia
M5. DAVIS: Yes.

CH EF JUSTI CE ROBERTS: So you wouldn't cal

that -- and | don't understand the other side to argue
that that is -- there’s a break in custody there.

MS. DAVIS: But a transfer within -- |00k,
it doesn't, then -- then it doesn't, but there should

not be a break there. Oherw se, there would have been
a break in Edwards and in Mnnick as well.

CHI EF JUSTI CE ROBERTS: Ch, no, no. | agree
with you. There shouldn't be a break there, but here
the situation is quite different. There is a break
between jail for questioning and prison for 15 years,
or what ever your sentence is.

M5. DAVIS: But, fromthe suspect's point of
view, the only thing that changed is the State agents
who tenporarily held himin a roomfor questioning. He
was still under custody.

JUSTI CE STEVENS: Yes, but -- but wouldn't
it make sense to treat the -- the change froma pretrial
detention to a general prison population as, by itself,
a -- a no longer custody, provided he is told that he
doesn't have to talk to people who want to pay hima
visit. He can say -- they could have a rule, say
that the prisoner does not have to talk to everybody who

conmes -- cones around. And then you could treat that as
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t he functional equivalent of not being in custody.

Woul dn't that be a sensible rule?

M5. DAVIS: [It's -- it's one possibility,
but | don't think it's a workable rule. The
circunstances of custody within an institution can
change dramatically, and --

JUSTI CE STEVENS: They can, but, if you say,
as a condition to -- to questioning, he just has to know
t hat he doesn't have to see visitors he doesn't want to
see, which doesn't seem to ne, a very hard rule to
adm ni ster.

MS5. DAVIS: It doesn't, Justice Stevens, but
| think the problemis it's a hard rule for police
officers to know. If they go to an {nstitution to
question soneone, how do they know if that rule is
applicable to that prison? They --

JUSTI CE STEVENS: Well --

JUSTI CE SCALI A: But doesn't -- doesn't the
begi nning of the Mranda warning tell himthat he
doesn't have to --

JUSTI CE STEVENS: They visit the prisoner

there and they tell himthat he doesn’t -- and he shows
up, and they -- that's the end of it.
MS. DAVIS: | still think it presents

difficulties.
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JUSTI CE SCALIA: | --

JUSTI CE SOTOVAYOR: Could I have a
clarification of the facts for a nonent?

In 2003, he was in one State facility, a
sentenced prisoner. Correct?

MS. DAVIS: Correct.

JUSTI CE SOTOMAYOR: And he was just noved
fromone State prison to another. He wasn't in pretrial
detention in either of these tinme frames. Correct?

MS. DAVIS: That's correct.

JUSTI CE SOTOVAYOR: We are just tal king
about a change in facility, not in status?

MS. DAVIS: Exactly. And, Justice
Sot omayor, | wanted to answer your qdestion about the
time period, where the circuit courts have sanctioned a
break in custody. One is cited in the Respondent's
brief, at page 27, is Hol man versus Kemma, and a 1-day
break was -- was authorized in that case. That's a very
short tine period.

JUSTI CE SOTOVAYOR: \What were the
circumstances? | don't recall the case.

M5. DAVIS: Well, that was a case that is
not entirely anal ogous, but it's close, where the
guestion was whether a statenment was tainted by an

Edwar ds' vi ol ati on. It also involved the Sixth
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Amendnent, | believe. So --

JUSTI CE SOTOVAYOR: Was the prisoner in a
prison the entire 24 hours? O was the individual
rel eased hone, that sort of --

M5. DAVIS: | think it was a release hone.
If I recall correctly, I would have to doubl e-check, but
there was a 1l-day period that the Court recognized.

JUSTI CE SCALIA: Do | m sunderstand M randa
warni ngs? Isn't he told, at the very outset of the
M randa warni ng, that he doesn't have to talk, if he
doesn't want to tal k?

Is that -- is that any |less strong than --
t han aski ng hi m whet her he wants to receive visitors, in
general? O, in particular, a visitdr who wants to ask

hi m about a particular crinme?

| mean, he is -- he is told that with the
M randa war ni ng, which he is given the second tinme. |If
you don't want to talk, you don't have to. |If you want

a |awer to be present, you are entitled to a | awer,
or -- and -- and or else we term nate.

| don't know why that isn't enough.

MS. DAVIS: It isn't enough, Justice Scalia,
because -- and | think this canme out of Arizona v.
Roberson. Merely repeating advice, when the right to

counsel has not been fulfilled, is not enough because
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t he person, over tinme, mght | ose hope of ever seeing an
attorney, and, certainly, a prisoner has |less neans than
soneone on the street to hire an attorney.
JUSTI CE SCALI A: He doesn't care whether he
gets an attorney, so long as he doesn't have to talk to
i nvestigators. That's the issue, whether he nust talk

to these investigators. And he is told, right up front,

you don't have to do it, and if -- if you want an
attorney for it, we will get you an attorney.
Ot herwise, we -- we will termnate the interview

M5. DAVIS: But, if he has asked for an
attorney in the past and, over 2 years and 7
nmont hs, has never seen the right fulfilled, | think that
the -- that the pressure to cooperaté with interrogators
has i ncreased.

CHI EF JUSTI CE ROBERTS: That's a -- isn't
that a Sixth Anendnment question? That's not a Mranda
question, if he has not been provided a | awer.

M5. DAVIS: Well, in this case, Chief
Justice Roberts, the Sixth Amendnent never attached --

CHI EF JUSTI CE ROBERTS: Ri ght .
MS. DAVIS: -- because this suspect had never
been char ged.

CH EF JUSTI CE ROBERTS: Ri ght. And

it's the Fifth Anmendment we are worri ed about, and that

55
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
is directed to coercion --

MS. DAVIS: Yes.

CHI EF JUSTI CE ROBERTS: -- and that is
addressed, if you stop questioning him You don't even
start questioning him He says, look, | don't want to
talk without a | awyer.

MS. DAVIS: But | think prisoners --

CHI EF JUSTI CE ROBERTS: Tal ki ng stopped, as
it did the very -- the first time he was approached.

MS. DAVIS: It did, but for a prisoner in
cust ody questi oned about the sanme offense, the coercive
pressures that were present in Mranda are present for
himas well. And that's why we think that the core
hol di ng, the core rationale, of Edwafds applies very
strongly in this case.

JUSTI CE GI NSBURG. Why woul dn't he think, |

i nvoked nmy right to remain silent without a | awer two

years and 7 nonths ago, | will do it again; they
wi Il have to stop questioning? Wy wouldn't that be the
nost |ikely mnd-set of the defendant? He knew that it

worked the first time. Why should it not work the
second tinme?

MS. DAVIS: | think it -- it's possible.
But in this case, where the right to counsel went

unful filled for that period of tinme, a person m ght |ose
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hope that that advice that he asked for hel p would ever
be fulfill ed.

CH EF JUSTICE ROBERTS: So if he says -- |I'm
sorry --

MS. DAVIS: Go ahead.

CHI EF JUSTI CE ROBERTS: Are you done
answeri ng?

So if he said -- instead of | want to talk to
a lawer, if he said, | want to remain silent, your case

comes out differently? He doesn't say anything about a

| awyer. He says, look, I don't want to talk to you
M5. DAVIS: | think it would conme out the
same way -- well, in --

CHI EF JUSTI CE ROBERTS: Well,: but all your
argument s about he hasn't been provided a | awer, there
is an ethical obligation to provide a | awer -- those --
t hose are off the table.

M5. DAVIS: Well, what's different is -- and
this Court, | think, made it clear in Mchigan v. Msley:
Asking for help froman attorney is materially different
than saying, | choose to remain silent. And the reason is
a person who invokes the right to silence while
guestioned in custody is in control and chooses to stop
t he questioning --

JUSTI CE SCALI A: He doesn't ask for an
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attorney. He just says, | don't want to talk w thout an
attorney. That's what he says. He doesn't demand an
attorney. He says, | don't want to talk w thout an
attorney. And the investigators say, okay, in that
case, we won't talk to you

MS. DAVIS: Well, and they treated it as a
clear invocation of the right to counsel by docunenting
it in two places and putting that in the case file.

JUSTI CE SCALI A:  The right to counsel in the
course of interrogation.

M5. DAVIS: Yes. | -- | think what he said
was, "l won't speak to you wi thout an attorney" -- is the
same as asking for an attorney.

JUSTICE ALITG | can th{nk of -- | can
think of at |east one situation in which the Court has
held that there is a tinme [imt in which sonething has
to be done in order to conply with a constitutional
requirement. |If we were to choose a tine period here,
what would -- what woul d you propose?

MS. DAVIS: Oh, anything over 2 years and

7 nmont hs.
(Laughter.)
JUSTI CE ALITO. What would be --
M5. DAVIS: That still doesn't solve the
problem - -
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JUSTI CE ALITO What would be a serious --
(Laughter.)
JUSTICE ALITG what would be a serious answer
to that question?
M5. DAVIS. W -- we’ve argued that Edwards
continues to the end, and the reason is --
JUSTICE ALITG Al or nothing
M5. DAVIS: It's all or nothing, Justice
Alito, because -- because this Court has already said in
Edwards, we will allow the police to cone back if the
suspect changes his or her mnd or if an attorney is
present. And those two -- those two alternatives are
avai |l abl e every day and they are easy for the police to
ascertain. And that's --
JUSTI CE SOTOVAYOR:  Your adversary says that

they -- he can't change his mnd. It has to be a

spont aneous, you know -- sonehow they have to be in a room

toget her that wasn't planned and he has to cone up and
say, | am confessing out of the kindness of ny heart.
The police can't even approach him according to you,
once he has invoked counsel, to ask hi mwhether he wants
to change his mnd.

M5. DAVIS: That's right. That --

JUSTI CE SOTOVAYOR: That's the point.

M5. DAVIS: That is the badgering. That is
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t he specter of coercion that is inconsistent with the
constitutional right related to Mranda to have counsel
present. And that is the reason why an issue --

JUSTI CE SOTOVAYOR: So there is no
term nation point, really?

M5. DAVIS: It’s not confined to tine,
Justice Sotomayor, but the term nation point is,
especially for a prisoner -- it's easy for the prisoner
contact the police. Just tell the jail guard that you'd
like to talk to the police about that investigation.
They’ || make arrangenments quickly for that to happen,
I"maquite sure, or counsel could be present and
questioning can proceed in that instance, and those are
the reasons | would ask this Court to affirmthe
j udgnent of the Court of Appeals of Mryl and.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you,
Ms. Davis.

General Gansler, you have 2 m nutes
remai ni ng.

REBUTTAL ARGUMENT OF GEN. DOUGLAS F. GANSLER
ON BEHALF OF THE PETI TI ONER

MR GANSLER: In response to Justice

Breyer's question, the ethics rules do not apply to the

police, only to lawers, and | think Justice Scalia hit
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it right, exactly right, where this -- he's actually --
in this case, he is not represented at all. He' s in
cust ody because his case has been concl uded.

JUSTI CE BREYER: My thought is: Can you use
the rule for |awers, which has worked, to help shape a
rule that would work here?

MR. GANSLER: Yes, and |I’'Il get to that in
one second. And | agree -- and that's exactly right.
The visitors in jail theory that Justice Stevens brought
up -- the defendant could say, | told them |l don't want
to talk to any visitors, no matter what. | don't want
to talk to any visitors. They dragged ne up there, nade
me go into this room and answer questions. Then you
have -- while Edwards, in our view, ﬁnuld have al ready
been term nated, you have still the argunent that ny --
my M randa warnings were not waived voluntarily and
freely, and noreover, | was deni ed due process.

In ternms of the time limts of the cases, in
the State of Maine -- State v. Alley was 6 hours, and the
follow ng day -- Dunkins v. Thigpen in the Eleventh
Circuit was the next day, following a break in custody.
Now, in those cases -- the guy basically went home in
t hose scenari os.

The confusion seens to be, in a lot of the

guestions, regarding what is custody? We will not -- we
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don't argue -- we are tal king about interrogationa
police custody, which is different than being in jail,
| ying on your cot, watching cable television. W --
this is -- in our scenario, the 3 days that now
exi st -- whereas no one questions in the Roberson,
M nni ck, and Edwards cases, those 3 days were
pretrial police custody situations. There is no break
in custody --

JUSTI CE SOTOVAYOR: But they -- but there was
no difference in those cases, as | understand it. Each of
the prisoners was in a particular room bei ng questi oned,
and then he was released into a nore general roomlater.

MR. GANSLER: M understandi ng of this case

JUSTI CE SOTOVAYOR:  And brought back.

MR GANSLER: My understandi ng of those cases,
they were in the -- sort of “the box,” as we call it, and
then they were put back into a holding cell, a cell, and
t hen brought back to the box. Very different --

JUSTI CE SOTOVAYOR: \What’'s difference
bet ween that and a hol ding cell, a naintenance room and
bei ng put back into general prison to go sleep?

MR. GANSLER: The latter -- the latter
scenario is very different, because that's where they

live. That's their daily routine. Through no fault of
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the state, they are habitual offenders. They live in
t he general population of a jail. In this case it is
medi um security, not maxi mum security, and they were put
-- there were people around. They have recess, they
have tel evision, they have a cafeteria, and so forth.

Finally, going to Justice Alito's question
regarding the tinme limt, where you do it, this Court
has in County of Riverside -- obviously, there's
48 hours from presentnent, is the tine.

CHI EF JUSTI CE ROBERTS: Thank you, Counsel.
The case is submtted.

(Wher eupon, at 11:04 a.m, the case in the

above-entitled mtter was submtted.)
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