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PROCEEDI NGS

(10: 03 a.m)

CHI EF JUSTI CE ROBERTS: We will hear first,

Case 08-769, United States v. Stevens.

M. Katyal.

ORAL ARGUMENT OF NEAL K. KATYAL

ON BEHALF OF THE PETI TI ONER

MR. KATYAL: Thank you, M. Chief Justice,

pl ease the Court:

Ten years ago, in section 48 of title 18,

Congress crafted a narrowy targeted restriction agai nst

certain depictions of actual animal cruelty. Yet the

Third Circuit struck the statute down on its face

wi t hout even attenpting to apply substantial overbreadth

anal ysi s.

just as the Court

The statute has four critical features and,

| ast year in United States v. WIIlians

began with statutory construction, analysis should begin

t here.

First, like the statute at issue in

United States v.

Ferber, this statute only reaches

depi ctions of cruelty to actual |iving beings --

ani mal s, not sinulated ones or the written word.

conmmer ci al

mar ket for

Second, the statute only applies to

messages, ones that Congress found drove the

ani mal

cruelty.
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Third, the statute exam nes the work as a
whol e - -

JUSTI CE SOTOVAYOR: \What record was there
of that fact?

MR, KATYAL: Before Congress?

JUSTI CE SOTOVAYOR:  Yes.

MR KATYAL: Before Congress -- Congress had

a bunch of testinony that showed that there were

extensive -- there was a robust nmarket in aninmal cruelty
vi deos, largely focusing on crush videos -- 2 to 3,000
crush videos that were in -- that were -- that were

being sold at the tine.

JUSTI CE SOTOVAYOR: That | understand, but
crush videos is only one species of cruelty to ani mals.
What evi dence was there that, for exanple, dogfighting
had as | arge and robust a market or that hunting videos
in those States in which hunting was illegal had a
robust market, et cetera?

MR. KATYAL: Well, hunting we think is

excluded -- and | could talk about that in a nmonent -- from

the reach of the act. Congress spoke in general terns,
| don't think that M. Stevens's statenent at page 13 of
his nmerits brief, which is to the effect that

Congress repeatedly di savowed any attenpt to regul ate

animal fighting -- dogfighting -- | don't think that is

4
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correct and the record does not support that.

Congress spoke in general terns. They had a

for-profit comrercial market about animal cruelty, and
the statute dealt with it in general ternms. And they

reasoned that by -- by punishing the sale of these

vi deot apes, they would get at the underlying clandestine

mar ket - -

JUSTI CE SCALI A: \What do you nean by a

"for-profit comrercial market"? You nmean anything that

Is sold, right?

MR. KATYAL: That is -- that is correct.

JUSTI CE SCALI A: Okay.

MR. KATYAL: Yes.

And the Third Circuit's decision in this
case struck down the statute with respect to crush
videos, with respect to the sale of video -- the
creation of dogfighting videotapes, because, renenber,
the statute, section 48, doesn't just enconpass the --
the sale of videotapes. It also enconpasses the
creation of dogfighting videotapes. And, yet, the --
the Third Circuit struck that down as well. That, |
t hi nk, was a fundanmental error under this Court's
principles, nost particularly, United States v.
WIliams, which says that the statute should only be

struck down if there is a substantial -- if there is

5
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substantial overbreadth and only if it is a |last resort
of the court, not the first.

CH EF JUSTI CE ROBERTS: Wat would you -- if
you could do it in one sentence, what is your test for
determ ni ng which categories of speech are unprotected
by the First Anendnent?

MR KATYAL: In one sentence, if -- if
Congress sees a conpelling interest in regulating the
nmeans of production and does not target the underlying
content, they can -- they can regulate a depiction, so
long as it |eaves alternative nechanisns for that
expression in -- in place, and that is | think what
Fer ber --

JUSTI CE KENNEDY: Ckay. And what case --
what case do you have for that proposition?

MR KATYAL: United States v. Ferber -- excuse
me -- New York v. Ferber. |In Ferber, the Court -- the
Court dealt -- and as nodified or as gl ossed by your
deci sion in Free Speech Coalition, because what Ferber and
Free Speech Coalition together say is that Congress was
not -- or the legislature was not targeting the
contents of a depiction; rather, it was trying to get at
and dry up the underlying market, child exploitation in
t hat case. Ferber --

JUSTICE GINSBURG M. Katyal, the Court

6
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sunmarily dealt with a case sone years ago, American
Booksel l ers v. Hudnut, where cities attenpted to make
not even a crimnal offense, but the subject of a civil
suit, a violent depiction -- depictions of wonen as
sexual objects enjoying pain and humliation and
degr adati on.

The Seventh Circuit said that that was a
bl atant violation of the First Amendnent, to go after
purveyors who show t hese wonen in the shocki ng,
degr adi ng phot ographs, and | believe we summarily
af firmed.

MR. KATYAL: And this case is fundanmentally
different fromall of those because here Congress is not
aimng at the underlying connunicati&e inpact. It's not
saying, as it was -- the legislature --

JUSTI CE SCALI A: Well, of course it is. |
mean, you can't separate the neans fromthe end and say,
since its end is sinply to prevent the -- the activity,
t he neans, which is to prevent the conmunication, is
okay. It is targeting the comunication of videos that
depi ct this conduct.

MR. KATYAL: Quite to the contrary, Justice
Scalia. The bona fides of this statute are evident
right on its face, because the very sane depictions that

M. Stevens or anyone el se swept up under the statute

7
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wants to portray, they can -- they can do it, so |long as
t hey use sinmul ated or imges.

CHI EF JUSTI CE ROBERTS: Well, but to say
that they are not concerned with the content, | -- |
think is contradicted by the exceptions. You have to
| ook at the content and make a decision, is this bona
fide scientific, journalistic, educational, historical?
So you have to |look at the content to determ ne whet her
or not the speech is prohibited.

MR. KATYAL: | don't think so, for two
reasons. | think what Congress is dealing with, with the
exenptions clause in this statute, was just reflecting
the underlying nature of the market that they saw in
1999, a for-profit comerci al narket\in cruelty.

And so they exenpted educational depictions,
religious, and so on, because that wasn't what was
driving the underlying market for crush videos --

CHI EF JUSTI CE ROBERTS: How can you tel
these aren't political videos? You do have, with
organi zati ons, PETA and others, depictions of the sane
sort of animal cruelty that is used to generate support
for efforts to prohibit it. Wy aren't these videos the
exact opposite, you know, efforts to legalize it, and,
in each case, it would fall under the political
exenption?

8
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MR. KATYAL: And often they will fall under
that exenption. M point is that Congress carved a
broad exenption in section 48 precisely to make sure
t hat expressive nessages aren't swept up.

JUSTI CE SOTOVAYOR: Could you -- could you
tell me what the difference is between these video and
David Roma's docunentary on pit bulls? | nean, David
Roma' s docunentary had nuch, nmuch nore footage on the
actual animal cruelty than the filns at issue here,
greater sections of the film and nore explicit.

In this film the -- the Respondent didn't
| et the video show the actual tearing of the jaw. David
Roma's did nmuch nore than that, showed nuch nore than
that. So isn't -- doesn't there havé to be a judgnment
I nherent in this statute?

MR. KATYAL: The line will sonetinmes be
difficult to draw, just as it’s difficult to draw in
child pornography --

JUSTI CE SOTOVAYOR: But it's not in child
por nogr aphy because, there Congress says the very
act -- it doesn't matter how artistic it is -- that very
act of child pornography is illegal.

MR. KATYAL: Quite to the contrary, Justice
Sotomayor. In this -- this Court approved, in GOsborne

v. Ohio, a statute on child pornography that had

9
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the follow ng exenption: For a, quote, "bona fide
artistic, educational, religious, governnental,
judicial, or other purpose by or to a physician,
psychol ogi st, sociol ogi st, person pursuing bona fide
research studies, judge or other person having a
proper interest in the material or performance."”

And this Court pointed to that exenptions
clause to make the statute constitutional at two -- at
two pages in that opinion. And so this Court has
al ready gone down the path of saying these decisions are
tough to nake on a case-by-case basis, but nonethel ess
the legislature should have a freer hand to act when it
I's regul ating, not the expressive nessage, but targeting
t he underlying contents, the -- targéting t he underlying
producti on, not the content.

JUSTI CE SCALIA: Child -- child pornography
is obscenity as far as | am concerned, and it has been
treated as part of that same traditional classification
whi ch there has al ways been perm ssion for the
governnment to prohibit. This is something quite
different.

| mean, you know, what if -- what if I -- |
am an aficionado of bullfights and |I think, contrary to
the animal cruelty people, | think it -- they ennoble

bot h beast and man, and | want to persuade peopl e that

10
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bull fights are terrific and we should have thenf
| would -- | would not be able to -- to
mar ket vi deos show ng people how exciting a bullfight
Is. Right? | would be able to talk and say, oh, you
should really allow bullfights, but | cannot make the
nost significant point that | want to nmake, get people

to watch it.

MR. KATYAL: | want to answer your
hypot hetical, but if I could just have 20 seconds or so
to -- to respond nore generally to all of these

hypot heticals which | think are going to reoccur in the
course of our conversati on.

We believe that section 48 will have
as-applied constitutional challenges\that will be
inferred fromcase to case. But what this Court has
said is that -- in your decision, Justice Scalia, in
United States v. WIllians, is that we should be careful
about that endl ess stream of fanciful hypotheticals
preci sely because the test under substanti al
over breadth, which knocks an entire act of Congress out
on its face, is that there nust be a realistic danger
that the statute will be applied in -- in the manner the
hypot heti cal suggests.

Wth respect to your bullfighting

hypot hetical, there is no realistic danger.

11
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We have had 10 years of experience under the statute.

Congress itself said -- the legislative history, which |
know wi | | not be of relevance to you but may to others
on the Court -- they explicitly exenpted Spanish

bul I fighting and said that’'s the paradi gmatic case of
what is educational and artistic and the I|iKke.

JUSTICE ALITO. What if | made --

JUSTI CE SCALI A:  Well, wait. Wait. | don't
understand that. Any depiction of bullfighting is
educati onal ?

MR. KATYAL: Spani sh depictions of
bul |l fighting --

JUSTI CE SCALI A: And that’'s true because
Congress said so0? \

MR. KATYAL: Well, that’s true because it
i s educational, and -- and a prosecutor would bear the
burden of proof.

JUSTI CE SCALI A Well, | guess a dogfight is
educational, too.

MR. KATYAL: And some dogfights certainly
are, which is ny answer to Justice Sotomayor's questi on.

JUSTI CE BREYER: Well, |ook what you have
done, and this is what is bothering ne. You take these
words, which are a little vague, sonme of them serious --

“religious, political, scientific, educational

12
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journalistic, historical, or artistic value," and you
say that's a standard that a judge or prosecutor wll
apply. And people have to understand it because they
have to know what to do to avoid the risk of being
pr osecut ed.

Now, as | have gotten out of these briefs,
you then require people to apply that standard, not
sinmply to the crush videos or to the dogfighting, but
al so to, as Justice Scalia pointed out, bullfighting,
sheep hunting, bear hunting, deer hunting, fox hunting,
humane sl aughter, and for, | think somewhere | found,
the stuffing geese for paté de foie gras.

Al right, so there is a whole |long -- quai
hunting. There's a whole long list in here of things
t hat people mght want to do. They won't know if it
falls within this exenption. Nobody in every State
wants to forbid these things. Sonetines they are,
sonetines they are not. They won't know whet her or not
they can nake this particular film picture, or other.
That's the overbreadth argunent. And | would like to
hear your response.

MR. KATYAL: W have had 10 years of
experience, Justice Breyer, under the statute, and we
haven't seen those -- those things being chilled. |Indeed,

Respondent’s --

13
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JUSTI CE KENNEDY: Can you give ne an exanpl e
of a case where we said a statute which m ght otherw se
be overbroad is not overbroad because prosecutors have
been restrained? Can you give ne one case where we've
said that?

MR. KATYAL: Last year in United States v.
WIllianms, an opinion that virtually every nenber of this
Court joined, including you, Justice Kennedy, this Court
said that it would | ook to the experience, the
post - Fer ber experience, in prosecuting cases to decide
whet her or not a -- two terns in the statute, "pronotes”

and "presents," were vague and would raise unrealistic
hypot heti cal s.

JUSTI CE KENNEDY: But thét -- but that was a
case where we knew what the content was. The content was
not subject to an -- to an overbreadth challenge. The
content was not.

MR. KATYAL: Well, actually, Justice
Kennedy, the reason that came up in the case is because
t here were hypotheticals being advanced such as
police -- a man who wants to call the police that says
the child pornography arrived in ny -- in the mail and
so on. And what the Court said is that even though the

words in the statute, just as the words in this statute,

could be read broadly or narrowy --

14
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JUSTI CE KENNEDY: Well, but that -- that
went to the intent. It seens to ne that -- let nme tell you
what | think your framework is and if it’s wong, tell
nme that it’s wong. This statute without the
exceptions clause would be wildly overbroad. So you say
it's not overly broad because of the exception or the
savings clause. | wll call it the exceptions. But it
seens to ne that the exceptions nmust be then tested as
to whether or not they are vague.

MR KATYAL: We do think that the --

JUSTI CE KENNEDY: And you have you to show
that they are not vague.

MR. KATYAL: W do think that the exceptions
cl ause does sonme of the constitutional work to exclude
some of the hypotheticals |ike bullfighting and the
like. W do think the statute itself has a nunber of
restrictions built intoit onits face to target --

JUSTI CE G NSBURG. But what is -- what is
"and the like"? How about cockfighting? What is the
di fference between -- perhaps | nissed something a few
nmonments ago -- between bullfighting, cockfighting,
dogfighting? You say dogfighting is included, but
bul [ fighting -- and | don't know where you put
cockfi ghti ng.

MR. KATYAL: Dogfighting and cockfighting

15
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are illegal in all 50 States and therefore would be
swept up. Sone certain depictions of dogfighting and
cockfighting would be swept up, not all.

JUSTI CE Gl NSBURG: But what about
bul I fighting? Isn't that illegal in some --

MR. KATYAL: It nmay or may not be. There
aren't, at l|east, specific statutes generally dealing
with it, but --

JUSTI CE STEVENS: What about hunting with a
bow -- what about hunting with a bow and arrow out of
season?

MR. KATYAL: Ckay. So --

(Laughter.)

MR. KATYAL: In hunting,\as well as --

JUSTI CE Gl NSBURG. Can we -- have we
finished with the category of fights?

MR. KATYAL: So let me just -- to Justice
G nsburg's question. Not all dogfighting videos are
swept up by section 48. There may be educati onal
vi deos, along the lines that Justice Sotomayor said --
rai sed which are not swept up. Bullfighting is the sanme
basic thing. |It's not that there is a categorical -- a
categorical exenmption on bullfighting; it is rather that
there are certain ones that are educational and not,
just like in child pornography.

16
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JUSTICE G NSBURG. What's the --

JUSTI CE SCALI A: So noneducati onal
bul I fighting would be prohibited? If |I market this just
because | think, boy, bullfighting is really exciting?

MR KATYAL: If it neets the other terms in
the statute, right. So commercial and things |ike that.

JUSTI CE SCALIA: Ckay. It is covered.

MR KATYAL: Now, with respect to hunting,
hunting is generally not considered aninmal cruelty. And
it doesn't --

JUSTI CE STEVENS: No, but hunting with a bow
and arrow, and sone depictions of hunting are pretty --
are pretty gruesone.

MR. KATYAL: That's correct. - And to the

extent that it’s -- that it’s sonething that resenbles the

terns in the statute, the | anguage of which is "nained,
nutilated, tortured, wounded, or killed" --

JUSTI CE SCALIA: "O killed." How do you
[imt "killed" to cruel -- you say in your brief that
it's noscitur a sociis. But that's a doctrine that
says when you have a string of words, one of which has
vari ous neani ngs, which neaning it has depends upon the

words with which it’'s associated. So if you speak of

staples, staples -- what, thunb tacks, nails, and other
fasteners, "nails" obviously doesn't nean toenails. It
17
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neans a nail that is a fastener, the word "nail" having

vari ous meani ngs.

"Kill" has one neaning, which is kill. And
you can --
(Laughter.)
JUSTI CE SCALI A: you cannot limt that neaning
just because in addition to killing you also prohibit

torturing and other things. Do you have a single case
where -- where that doctrine is used not to give neaning to
an anbi guous word, but to limt the neaning of a word which
on its face is absolutely clear?

MR KATYAL: Yes, Your Honor. | do.

JUSTI CE SCALIA: What is that?

MR. KATYAL: And that is the decision you wote
| ast year in United States v. WIllianms, which interprets
the words "pronotes and presents,” which you yourself in
the opinion said are capable of a wi de variety of neanings.

JUSTI CE SCALI A: Exactly.

MR KATYAL: And -- and here the word "killed"
in context is a termthat the statute --

JUSTI CE SCALIA: No, it's not susceptible to
awde -- that's ny whole point. It neans kill

MR KATYAL: It neans killed in the context
of a statute that is defining the words "ani na

cruelty,” and this Court has consistently said that the

18
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definition that is being defined by the legislature --

JUSTI CE SCALI A:  Some people think killing an
animal is animal cruelty. These people don't eat neat
because it is the product of killing ani mals.

MR. KATYAL: And the |egislature under no
way, shape, or formwas targeting that.

JUSTI CE SCALIA: Well, it shouldn't have
said that, then.

MR. KATYAL: Well, | think that it basically
did say that by using the words "animal cruelty” in the
statute. Now, if there's a disagreenent about that --

JUSTI CE SCALI A:  You don't have a single
case in which a -- an absolutely clear word like "kill™"
IS given a nore narrow neani ng becauée of other words
that are different fromthat word.

MR. KATYAL: Justice Scalia, in Leocal, this
Court defined the term"crinme of violence,"” which the
I NA had -- that the INA interpreted wongly.

JUSTI CE BREYER: So you want to say "cruelly
kill"?

MR. KATYAL: That's correct.

JUSTI CE BREYER: Now, "cruelly kill" is not
exactly crystal clear. And therefore ny question is
why, given the need for you to save this statute, to read

so many words that are so general, those contained here

19
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that I've read, "cruelly kill", "cruelly wound" as
opposed to just "wound" or "kill” -- you are doing that
In order to prevent chilling people who are engaging in

activities that aren't intended to be covered by this
statute.

VWhy not do a sinpler thing? Rather than |et
the public guess as to what these words nean, ask
Congress to wite a statute that actually ainms at those
frightful things that it was trying to prohibit. Now,

t hat can be done. | don't know why they couldn't do it.

MR. KATYAL: And it could have been done in
WIilliams. It could have been done in the child
por nogr aphy cases, which also have vague terns. But
what this Court has said is that usiqg t he substanti al
over breadth doctrine to do that |eaves gaping holes in
place. |If we followed your invitation, Justice Breyer,
we woul d | eave crush vi deos unprotected --

JUSTI CE BREYER: VWhy? Why? You say a crush
vi deo, ny description that | read of it, you would have
a very strong case. |'mnot saying you would win it, |
don't have to decide that. But you have a very strong
case. So you say to Congress, wite a statute that
focuses on that. You are worried about dogfighting,
wite a statute that focuses on that, and noreover, talks
about sonething unlawful in every State. | am not

gi ving Congress advice, though | seemto be.

20
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(Laughter.)

JUSTI CE BREYER |'m just saying why -- why

can't you here wite a statute that does not force the

courts into the work of interpreting these very vague

words to prevent the statute from being held

unconstitutional ?

MR. KATYAL: Well, here | think we should

gi ve Congress sone credit, because what it actually did

in the exenptions clause was borrow this Court's own

jurisprudence fromthe obscenity context on exceptions

like literary, artistic, political, and scientific. It

had found that --

CH EF JUSTI CE ROBERTS: Counsel, woul d

this -- would a statute like this applied to humans be

constitutional? You can't depict videos of, say,

vi ol ent rmuggi ngs or things of that sort?

MR KATYAL: Well, | think it would be

conpl i cat ed because Congress would have to find that by

targeting the underlying videos but |eaving alternative

si mul ated muggi ng videos in place, sonmehow it would have

reduced the market for muggi ngs or sonething |ike that.

| think that's very hard. And it goes to Justice

G nsburg's question about whether this statute is -- is

aimed at the communicative inpact, which we don't think it

i s,

or

is aimed at just reducing the first-order
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problem which is --

JUSTI CE SCALIA: But the first-order p
occurs in States where it is not illegal. These v
are taken in States where bullfighting or dogfight
or cockfighting is entirely legal. So, | don't kn
how you di stinguish a -- a novie which -- many peo
that violence in novie brutalizes people and cause
vi ol ence in people's action.

Way coul dn't Congress, persuaded by th
peopl e say, you know, you can't have -- cannot dep
torture? You know, these horror filnms that come o
around Hal | oneen, you can't depict that anynore.
is the difference between that and what you have d
her e?

MR KATYAL: So dogfighting is illega

all 50 States along with crush videos. And | don

that -- there may be sone as-applied chall enge --
JUSTICE G NSBURG But it isn't -- it

isn"t illegal in Japan, and part of the video here

were dogfights in Japan; |egal where it occurred,
different frombullfighting.
MR. KATYAL: Right. This Court has de

with that in footnote 19 of Ferber in which it sai

j ust because sonmething is |egal sonmewhere else, it’

often very hard to figure out where the underlying
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material was made. It doesn't have a GPS --
JUSTI CE SOTOVAYOR: But that wasn't -- that
wasn't filmed here.
JUSTI CE ALITO Justice Scalia spoke about
t he afici onados of Spanish bullfighting. Suppose that |
am an aficionado of the sort gladiatorial contests that

used to take place in ancient Rone, and suppose that

some -- that Rone or sone other place decides that it wants

to make noney by staging these things and selling videos of

t hem or broadcasting themlive around the world. Do you
have any doubt that that could be prohibited?

MR. KATYAL: This is -- I"'msorry if |I'm not
following the hypothetical. This is historical --

JUSTICE ALITO A gladiatorial contest
where the gladiators fight to the death.

MR KATYAL: Right.

JUSTICE ALITO Do you have any doubt that
t hat coul d be prohibited?

MR KATYAL: Well, it sounds like it would
fall under the historical exenption, at |east under the
hypot heti cal as you have raised it. So, it wouldn't be
prohi bited by section 48 --

JUSTI CE SCALI A:  Who knows?

JUSTICE ALITO  No, no, not under this

statute, under a different statute.
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MR. KATYAL: Well, | think that -- | think
that there again, it would raise sonme First Amendnment
i nterest in suppressing historical -- historical
I nformation.

Now, Justice Scalia, you said “Who knows?”
think the answer to that is that this statute places the
burden of proof on the governnent in order to -- in
order to prove that there is no historical or
educati onal val ue.

JUSTI CE SCALI A: |If you dress up like an
anci ent Roman, the whole thing is of historical
I nterest?

(Laughter.)

MR. KATYAL: Well, I --

JUSTI CE SCALIA: Is that it?

MR. KATYAL: Justice Scalia, | do think that
is the Court's own jurisprudence with respect to, for
exanpl e, obscenity and child pornography, both of which
this Court has accepted precisely those types of
exceptions.

JUSTI CE SCALIA: A different category. That
is traditional First Anendnment |aw that obscenity is not
protected. And child pornography, as far as | am
concerned and | think as far as the Court is concerned,

is obscenity.
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MR KATYAL: Well, | don't believe the Court
has actually read child pornography to be obscenity.
The rational e of Ferber --

JUSTICE G NSBURG M. Katyal, there is
something quite different between Ferber, because the
abuse of a child is occurring at the very tine. As |
understand it, M. Stevens was not a pronoter of dogfights.
He was just filmng them And so the -- the --
the sinmultaneous abuse of the child, it occurs only
because the picture is being taken. The dogfight goes
on whether M. Stevens is there with his canera or not.

MR. KATYAL: Let me say two things about
that. First M. Stevens, of course, even in the Japan
vi deos you nentioned, he sent his dogs to Japan to -- to
fight. And this statute enconpasses real-tine
transm ssions of --

JUSTI CE G NSBURG:. Wiere it was |egal for
himto do that.

MR KATYAL: It was, just -- again, like
child pornography and the |like. The second --

JUSTICE G NSBURG It isn't that -- what |
woul d i ke you to confront is that the very taking of the
picture is the offense. That's the abuse of the child.
The abuse of the dog and the pronotion of the fight is

separate fromthe filmng of it.
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MR. KATYAL: | agree with that. And | don't
think that's what underlay either this Court's Ferber
deci sion or Free Speech Coalition. The nove that
Ferber makes is to say that the |l egislature can target
t he underlyi ng node of production, so long as it |eaves
alternative nmechanisns for that sanme exact nmessage to be
spoken. And this statute does that. M. Stevens can
produce the exact sane nessage, just as |long as he
doesn't involve the torture or nutilation to an actual
living animal. And to conpare this --

JUSTI CE SCALIA: His nmessage is that getting
animals to fight is fun. That's his nmessage.

MR. KATYAL: And Congress hasn't stanped
t hat out. \

JUSTI CE SCALIA: To say he -- you know, he
can convey that nessage in sone other way, how el se does
he do it?

MR. KATYAL: W th sinulated nessages, the
witten word. He has witten an entire book about that.
He can -- he has a whole variety of --

JUSTI CE SCALI A:  Sinul ated dogfights would
be okay under this statute?

MR. KATYAL: Sinulate -- absolutely. This
statute | eaves that in place, Justice Scalia. That's

the key to understanding why this statute is not |ike
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the traditional statutes that cone before this Court in
whi ch the governnent asserts sonme paternalistic interest
and says viewers can't see this because of the offense
of the nessage.

This statute has nothing to do with the
of fense of the message. It has to do with trying to dry
up an underlying market for animal cruelty.

If the there are no other questions, | would
like to reserve the bal ance of my tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Mllett.

ORAL ARGUMENT OF PATRICIA A. M LLETT
ON BEHALF OF THE RESPONDENT

MS. M LLETT: M. Chief justice, and may it
pl ease the Court:

It is not the exact sanme nessage, if you are
forced in a popular debate that is going around this
country now about the treatnent of animals, to require
one side to engage -- to use sinulated i nages, which is
exactly what the governnent's reply brief at page 3
I nsi sts upon, while those who want to ban conduct are
all owed to use real imges. That puts the governnment's
censorial thunmb on the scale of public debate.

JUSTI CE ALI TG  What about crush videos,

whi ch apparently were the focus of Congress's attention
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when it drafted these? Now, | suppose by anal ogy to
what Justice Scalia just said about the nmessage of dog
fighting videos, the people who produce crush videos
think they have a nessage, and the nessage is that this
is -- this is sexually exciting or it's exciting in sone
way to see a wonman in high-heeled shoes crushing a
little animal to death.

Do you think that is constitutionally
pr ot ect ed?

MS. MLLETT: | think -- | think there's
a -- that a properly drawn |law could very well, at | east
i n my hunble opinion, this Court would have to decide,
survive strict scrutiny.

There is also, | suppose; sonme ar gunent
whet her it would fit into -- you wouldn't need strict
scrutiny, you would fit it into an unprotected category
of speech like obscenity or it would be the production
I ssue that would -- |ike you have in Ferber.

But what -- beyond that | do think we need

to keep in mnd a couple of things --

JUSTI CE ALITO.  You are not -- you are not
even willing to say that that could be prohibited?
MS. M LLETT: No, no. | think -- I'm saying

that there are three alternative ways in which to get to

it. M first one is that -- not this statute, but under
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a properly drawn statute --

JUSTI CE ALITO Under a properly drawn

statute --
M5. MLLETT: -- that it may well -- that m ght
survive strict scrutiny. |I'mnot sure you would need to -
JUSTICE ALITG Mght. | would really Iike
you to tell me whether it would; whether you are willing
to concede -- because we are trying to detern ne whether

this is overly broad. And this is the category of
activity that Congress particularly targeted. So to ne
at least it's inportant to know whet her at |east as
applied to what Congress principally had in mnd, the
statute could -- could pass constitutional nuster. |If
it were, you know, as appli ed.

M5. MLLETT: | don't -- | don't want to
say this statute, because | don't think this statute coul d.
If the statute said, this -- | think this Court
could disagree -- it disagrees with ne sonetinmes -- but |
think this could pass constitutional nuster: a statute
that says the patently offensive intentional torture and
killing of an animal for -- designed to appeal to the
prurient interest for the purpose of producing the
image. | think that would satisfy -- | think it would

satisfy strict scrutiny. The Court mght al so decide
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that it's close enough to obscenity or it's like the
Ferber production rationale. That's nmy position. There
are sort of three ways it could be analyzed, a statute
i ke that.

That's not this statute, and | don't think we
can say that this statute, because Congress has the
authority to reach sonething, that when it throws a
bl anket net as wide as this one has that that neans this
statute is the mechanism a | awful nechanism for getting

at vi deos.

JUSTI CE KENNEDY: | have one nobre -- one
nore question along the lines of Justice Alito. Forget
this statute. Under a properly drawn statute, suppose
that bullfighting -- or pit bull figﬁting is unlawful in
every State. Could a theater have a |live broadcast of a
pit bull fight in Japan and charge 10 dollars? And
|l et's add the hypothetical fact that a | ot of the
revenue goes back to Japan and pronotes nore

bull fighting. Could a properly drawn statute prohibit

that? And then perhaps Justice Scalia -- Alito has a
foll ow-up question on his own hypothetical. Could a
properly drawn statute prohibit that -- that speech?

MS. M LLETT: A properly drawn statute with
the requisite congressional findings or record of a need

to attack -- it sounds to ne like this is a need to
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attack production. As in child pornography, the fact
that the image taking is | egal overseas does not nean
that it can't be prohibited here. And if you had the
type of record of a statute that says we want to stop
the production; it's not the content, it is the
production, as this Court explained in Free Speech
Coalition for child pornography.

But that is a statute that then woul dn't

have -- either you would have to decide which things are
in and out -- if you started saying aninmal cruelty
production, but we will let the bullfights in but the

pit bull fights out and the cockfights, then you'd have
pr obl ens.

JUSTI CE KENNEDY: We are asking whet her or
not that specific instance could be prohibited under a
properly drawn statute, just like Justice Alito's
hypot heti cal was under a properly drawn statute you
could prohibit the conduct, the speech broadcasting that
conduct .

M5. MLLETT: The theory -- | nean,

ultimately this Court would have to deci de whet her

Ferber is limted to an obscenity thing that's historically

unprotected by the First Anendnent. If it --
JUSTI CE SCALI A: Before you had --

JUSTI CE KENNEDY: So your answer to ny
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hypot hetical is yes, it could be prohibited under a
properly drawn statute?

M5. MLLETT: If this Court -- two things: A
properly -- it would have to be a very, very narrowy drawn
statute, | think going to the production theory Ilike
Ferber; and the question | think before this Court would
be, given the nature of the harmthat presunmably would be
found, the nature of the market, the synergistic effect,
where the -- | amassuning the findings here woul d be that
the crine and the inmage are one and the same, inextricably
intertwined -- then maybe, although | still think it
woul d be a bit harder because we are dealing with the
First Amendnent here. W don't nmake it up as we go
along. At the tinme the First Amendnment was witten
dogfighting was legal in this country.

JUSTI CE BREYER  But the point -- the point
| guess is when you say yes to this, what you are
thinking is that, just as real obscenity when depicted
does not hi ng comuni cative but rather appeals to the
instinct of lust, so Congress could find a category of
thi ngs that do not comruni cate but appeal to the
instinct of sadism and that is true when ot her
creatures are killed for the pleasure of the people who
want to see themKkill ed.

Now, that's what you are saying. Now -- and
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| think maybe that's true. W don't have to decide
that, perhaps. But the governnment says that is this
statute, that is this statute read in light of its basic
intent, and it is up to the Court to interpret it so as
it achi eves that objective. And you say that's not
possi bl e. Wy not?

MS. MLLETT: Two things: First of all,
There’s interpreting and then there’s al cheny, and |
think this statute requires alcheny. This is Reno
versus - -

JUSTI CE SCALI A: Requires?

MS. M LLETT: Alcheny, alcheny.

JUSTI CE SCALI A:  Ch.

M5. M LLETT: There's coﬁstruction of --

JUSTI CE SCALIA: It's such an unusual word.
| haven't heard it in a legal argunent in a long tine.

(Laughter.)

MS. MLLETT: We don't often get statutes
that are so far off base that we're going, | think in my
opi nion, so far beyond construing anmbiguity and doi ng
I nstead what was asked of this Court and the Court
declined in Reno v. ACLU, and that is to wite the
statute for Congress.

The anmbiguity, as, Justice Scalia, you

explain -- there’'s -- | don’'t -- you would have to excise
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this statute in/out, sever so many things. | don't know
what you'd have left unless it's the statute | posited to
Justice Alito, which mght have a couple of words that
overlap with this statute. But that’s not statutory
construction. This Court's job is not to wite the
statute for Congress.

And al so keep in mnd, in the past this
Court consistently under the First Anendnent has
required not just the right words, but a record from
Congress. In the First Amendnent area, we can't just
posit the problem we have to really have confidence
in the process --

JUSTICE G NSBURG. Does this -- would this
record support any ban? | mean, there was a rea
concentration on crush videos. So there is that. |Is
there anything else in the current record other than the
crush vi deos?

M5. MLLETT: No, there is not. And in fact
there -- they spent their time, as we said in our brief --
and this is perfectly accurate -- nenbers of Congress, to
the extent they discussed other things, kept saying in the
fl oor debates: That's not in; bullfighting is not in;
dogfighting is not in; hunting is not in. These things
are not in. So they nmentioned themin the context of

saying these are not in. They were focused on --
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CH EF JUSTI CE ROBERTS: Counsel, | think --

I think Ferber analytically is the hard case for you,
because the Court in Ferber did said -- and | am quoting
frompage 763: "The evil to be restricted so
overwhel m ngly outwei ghs the expressive interest at
stake." That was their articulation of the test. Now,
why shouldn't we apply that test to this statute?

M5. MLLETT: | don't think that’s a | egal
test that is adopted under the First Armendnment. | think
that is a description of the types of categories that by
hi story and tradition had been outside the First
Amendrent and the rationale for why Ferber came in,
whi ch was, yes, there's overlap with obscenity, but | think
it actually bridges the world of obscenity and virtual
i ncitenent because you have the crime and the i mage one and
t he same wrapped up together.

There is in this instance -- there are about
five different ways that this is different fromchild
por nography. The first is that there has never been any
finding, any assertion, even by the governnent, that

creating the inage is the primary or sole notive for

creating these images. It's not if you lock M. Stevens
up -- if you throw away every dogfighting video in the
country tonorrow, dogfighting will continue. It -- no

one thinks that it will go away. Now, that’'s --
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JUSTI CE G NSBURG. | think the governnent
does. It says that is how you dry up the market.

M5. M LLETT: But you don't dry up the
mar ket by having a sweepi ng val ue exception |ike they
have here. |f Congress wants to dry up the market, what
Ferber says is there's two things that have to happen:
One, you've got to prove causation. You can't sinply
say, we got a problem let's go first to the speech and
cut that off as our first prosecutorial tool when we are
not even ready to nmake the crine itself a felony, but we
wi Il make the speech a felony.

You' ve got to prove causation, that these
i mages cause the harm they are one and the sane with
the harmas they are with child pornography. You al so
have got to prove that Congress is acting in an
evenhanded way. It is not |eaving, as Justice Scalia
sai d, appreciable danage to the interests that its
asserting uncovered by its many, many exceptions.

JUSTI CE STEVENS: May | ask you a question
about your view of the breadth of the statute? | didn't
yet really get an answer out of your opponent. Do you
think the statute woul d prohibit depictions of hunting

if it involved killing in the District of Colunbia,

because hunting, as | understand it, is not allowed in the

District of Colunbia; it's prohibited. Does that nean
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t hat any depictions of hunting that show the killing and
cruelty are prohibited by this statute?

M5. MLLETT: Well, they are prohibited
subject to the value police and the value trial |ike we
had here, which I think is antithetical to the First
Arendment. It's a very different rule under the
obscenity statute. So it would all depend on whether a
jury decided that that had serious val ue, which was
defined as significant and great inport in this
particul ar case. That woul d deci de whet her --

JUSTICE SCALIA: And it's just not significant
val ue; significant artistic, educational. What are the
others? Scientific?

M5. MLLETT: Scientific, social, artistic,
journalistic --

JUSTI CE SCALI A: Serious entertai nment
val ue doesn't count, does it?

M5. MLLETT: No, it does not.

JUSTI CE SCALI A:  And nost of the hunting
vi deos | have seen, people watch for the entertai nment.
They like to see a hunt.

M5. MLLETT: | think that's exactly right,
and that's what the Safari C ub and the NRA have told
us.

CH EF JUSTI CE ROBERTS: Well, but | nean,
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this definition or these exceptions are not drawn out of
thin air. They are drawn fromMIller, and the Court in
M Il er recognized that they were significant in causing
the restriction of obscenity to pass constitutional
must er .

M5. MLLETT: First of all, this is about
-- this is MIler doubled -- there's a lot nore here
-- categories here. But it's a very different role
t hat val ue plays under MIler in obscenity. First of
all, this Court nmade quite clear again in Reno v. ACLU
that MIler only works if you have all three prongs.

You can't just use the serious value prong to take
care of your constitutional problem Second, you were
dealing in an area that by history aﬁd tradition is
unprotected speech. MIller did not --

JUSTICE ALITG  But in determ ni ng whet her
this is over -- overly broad, do we -- do we think of al
of the hypotheticals that we possibly can think of that
mght fall within this statute -- somebody hunting in the
District of Colunbia, sonmebody producing foie gras with
a goose and -- say, well, we've thought of a |ot of
hypot heti cal situations where this statute m ght apply
and therefore it's overly broad? O do we | ook at
what's going on in the real world?

MS. M LLETT: | think what you do is you
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| ook at text of the statute, and then you ask yourself,
how nuch of a strainis it to cone up with a factua
pattern that will fit intoit? In WIlians, you had to
first of all read the --

JUSTICE ALITO So we really -- we really think
of all the hypotheticals. That's how you think we
determ ne the constitutionality of this under the
over breadth doctrine?

M5. MLLETT: | think at sone |evel, Congress
has a job to wite with a scal pel and not a buzz saw in
the First Anendnent area, and the only way to ensure
t hat happens is to | ook at the text and say, does this
text fit the purpose, does it fit what the Constitution
will allow? And when the --

JUSTICE ALITG If it's -- if it’s the fact
that during the 10 years when this statute has been in
effect there has been no decrease in hunting videos and
hunti ng shows on TV, and all of the rest -- the only
percepti bl e change in the real world is that these -- is
that the market for crush videos dried up, at |east until
the Third Crcuit's decision, does that have any rel evance?

M5. MLLETT: | don't -- | don't think it
does for this reason: People -- and this gets alittle
bit to Justice Kennedy's vagueness concern. People have

a right to know howto -- outside the courtroom how to
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conformtheir conduct to the law. If | got a call from
t he general counsel of Qutdoor Channel or sonmeone maki ng
hunti ng videos and they said, does this fall within
this statute, | wouldn't have to cone up with a
strained factual scenario. | would say yes, it falls
squarely in, subject to a prosecutor or jury anywhere
where you market in this country, deciding that it has
serious -- one of the adjectives -- value. | would have
to say that to that person, and that would be accurate
| egal advi ce.

JUSTI CE SCALIA: It could be that the reason
hunting videos are still out there is that producers
were quite confident that this Court would not all ow
themto be prohibited on the basis of a statute such as
this.

M5. M LLETT: One would hope, and | think
quite frankly the NRA has been quite honest in it's brief
and said, you know, this -- this is not an actively
enforced statute. People were shocked to learn -- to
become aware of it.

Now, maybe everyone's supposed to know the
exi stence of laws, but | think the reality is that once
peopl e | ooked at what this said, they becane very, very,
very concerned, and | think when you're tal king about a

crimnal prohibition here -- this is not a civil suit;
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this is crimnal prohibition with severe penalties. The

penal ties for speech are higher than nost animal cruelty

statutes. And just the whole point of the crimnal lawis

to deter conduct and to nmake people stay w de of the
mar gi ns here, w de of the borders.

CHI EF JUSTI CE ROBERTS: But | --

M5. MLLETT: You can't do that in the First
Anmendnent .

CHI EF JUSTI CE ROBERTS: | understood your
answers to Justice Alito to acknow edge that there would
be situations where this statute could be
constitutionally applied or, as you put it, you could
draft a statute.

M5. MLLETT: Not this statute.

CH EF JUSTI CE ROBERTS: Not this statute.

But --

MS. MLLETT: That's different. | think
that's very different.

CH EF JUSTICE ROBERTS: But if in fact there
were situations where we thought a narrowWy drafted
statute could be applied to particular instances,
per haps the crush videos, perhaps others, why isn't that
enough to say that this statute is valid on its face and
then we will consider as-applied challenges?

M5. M LLETT: I think in the First
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Amendment -- |I'mnot talking -- if |I heard you right, we
were not tal king about this statute. |f you have
anot her statute --

CHI EF JUSTI CE ROBERTS: | guess | amj ust
trying to get at what your understandi ng of what the
test is for overbreadth in this area. How nuch of an
area of constitutional application is necessary before
you decide that the statute is not unconstitutional on its
face, but will consider as-applied chall enges?

M5. MLLETT: Right. And this Court has
been clear that the overbreadth has to be both
guantitative and qualitative. It hasn't set a
particular ratio. | think this one is easy. W are
tal ki ng about 2,000 crush videos and tens if not
hundreds of thousands of other inmages that are captured
by this statute. | think normally when this Court says
it wants to -- to apply overbreadth, it has been dealing
with situations for the nost part in two contexts. One
where Congress has already regulated in an area that is
unprotected under the First Amendnent, unprotected in
the sense that they are allowed to ban, regul ate
heavily. They are already there, and then the question is
did they draw the margi ns too broad?

That’s not this case. W are dealing in an

area that was never until Decenber 1999 barred by
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anybody, never considered to be outside the conception
of the First Amendnent's freedom of speech.

The ot her scenario where we see substanti al
overbreadth is when Congress is regul ating conduct. And
then we're trying --

JUSTICE ALITG Well, isn't that -- isn't
t hat due to changes in technol ogy? Before people could
show -- could watch videos at home, this sort of thing
would -- would be very difficult.

MS. M LLETT: This covers photographs, so
this would go back as far as photographs. [|'m not sure
It wouldn't cover a sketch artist or a hieroglyphic, for
all I know. All it requires is that it be a depiction
in some form

JUSTICE ALITO And is there -- in the real
Wrld, is there a market for sketches of dogfights?

M5. M LLETT: | don't know if there's a
mar ket - -

JUSTICE ALI TGO  People get a thrill from
seeing that?

M5. MLLETT: Wth respect, | can't answer
that. I'mnot -- | don't know if there's a market for
dogfighting videos. There's a few, but it depends on
what you nean by a market. WII sonmebody buy sonething?

| guess sonebody in this world will buy anything. But --
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JUSTICE G NSBURG. |Is there any indication

that there has been any dry-up of the market for dogfights

as a result of this statute?

M5. M LLETT: There --

JUSTI CE G NSBURG. Justice Alito suggested
that until the Third Crcuit's decision, that there were
fewer crush videos produced. But with respect to
dogfights, animal fights, is there any indication that
there has been -- there have been fewer aninmal fights as
a result of this statute?

M5. M LLETT: None whatsoever, and in fact
what we've seen is robust enforcenent, and we cite the
article in our case. There has been robust enforcenent,;
there was just an arrest a few weeks ago for | think a
coupl e hundred peopl e involved in dogfighting rings.

So the dogfighting rings are going on unabated, and they
are getting found and di scovered and prosecuted
successfully, and in fact the i mages sonetinmes help with
t he prosecution

This is a place -- to keep -- when we start
talking we are going to take sonething outside the First
Amendment, one of the other things that unifies the
categories of speech outside the First Anendnent is a

j udgnent that nore speech doesn't work. This is an area

where we know speech works powerfully. Speech about these
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ugly inmages produced this statute. It inforned people.
Unli ke children and child pornography, people need to see
i mages to understand what's going on with animals, and
to nmake these inportant decisions and engage in these
i nportant debates that our society is having.

JUSTI CE KENNEDY: Suppose an argunent --
excuse ne.

Suppose an argunment had been nmade to the
Court in Ferber, that, you know, it's really good for
people to see nolestation of children because then they
will be outraged and they will enforce the statute nore.
| just can't see the Court accepting that argunment for a
single -- for a mnute.

M5. MLLETT: | -- | agree. { --

JUSTI CE KENNEDY: But that's your -- that’'s the
argunment you are nmeki ng here.

M5. MLLETT: No, no, | think it's -- 1
think it's -- I"'mtrying to point out that this is in
fact a contrast. First of all --

JUSTI CE KENNEDY: A?

MS. MLLETT: A contrast between the two
Situations, between dealing with the subject, a very
topi cal subject that --

JUSTI CE KENNEDY: Well, it seens to ne that

we ought -- if there is a significant chance that
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Congress can affect an illegal market, an illega
activity by a statutory regulation, we ought to defer to
t he Congress on that ground. | think you still have speech
argunent s.
M5. MLLETT: | --

JUSTI CE KENNEDY: On this econom c

causation, | think we have to defer to Congress | argely.
JUSTICE SCALIA: | really think you should
focus, not on the educational value for -- to nake

peopl e hate bullfighting and things, but on quite the
opposite, it seens to nme -- on the right, under the First
Amendnent, of people who |ike bullfighting, who |ike dog
fighting, who like cockfighting, to present their side
of the -- of the debate.

And unless it's a subject |ike obscenity,
whi ch from the begi nning has not been consi dered
protected speech, it seens to ne that side of the debate
is entitled to make its point as -- as forcefully as
possible. That's, it seens to nme, what the problemis
here. Not --

M5. MLLETT: | think that is 100 percent
right, and that's --

JUSTICE ALITO Wwell, if that's 100 percent,
t hen what about the people who -- who |ike to see hunan

sacrifice? Suppose that is legally taking place
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sonmeplace in the world. | nean, people here would
probably love to see it. Live, pay per view, you know,
on the human sacrifice channel.

(Laughter. )

JUSTI CE ALITO They have a point of view
they want to express. That's okay?

M5. MLLETT: The problemw th this statute
is that presumably that statute would be evenhanded and
would it not say if the sacrifices were religious, or
journalistic, or historic, or --

JUSTI CE SCALIA:  You can create a | ot of
First Amendnent horribles. What about -- what about a
new Adolf Hitler? Can we censor any depiction of that
new Adolf Hitler and the horrible things that he is
proposi ng, including extermnnation of a race? 1s that
proscri babl e under the First Anendnent? 1s that any
| ess horrible than the human sacrifice contenplation?

M5. MLLETT: No, Justice Scalia. Again, | --
| agree, because what the First Anendnment says is we
all ow - -

CH EF JUSTI CE ROBERTS: |I'msorry. You agree
you can prohibit it, or not?

M5. MLLETT: | agree that, just because
something is repul sive, incredibly offensive, or maybe

even invol ves some harmto people does not nean that --
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depictions of it that do not cause that harm that are
not integrally tied to it, that are not the purpose and
animating notivation for that harm cannot be proscribed.

JUSTI CE SCALI A:  You nean --

JUSTI CE KENNEDY: \What was your answer to
Justice Alito's hypothetical about human sacrifice?

M5. MLLETT: The -- if -- at a mninum
Congress has got to be evenhanded. |If the point there
is you are trying to say, we are concerned about the
creation for purposes of the inage. W are concerned

about what the governnent calls the "snuff video

situation.”

The sole reason that this is created is
for purposes of creating the image. |If you establish
the causation -- and | don't think we -- the Court does

just defer to Congress on these things. It |ooks carefully
at factual records in -- as it has in the child pornography
area under the First Amendnent, Justice Kennedy. |If
Congress proves the causation and shows that it is -- it's
the least restrictive nmeans -- conpelling interest and
| east restrictive nmeans, the strict scrutiny that Congress
-- the governnent never wanted this statute to march
t hr ough.

JUSTICE ALITO And what if there is no

chance of drying up the activity? Suppose you have the
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et hni ¢ cl eansi ng channel on cable TV, and there is no --
this is taking place in a country that's beyond our
power to influence. Congress couldn't prohibit that?

MS. MLLETT: The -- the fact that conduct
I's repul sive or offensive does not mean we automatically
ban the speech. You would have to have -- it would have
to followthis Court's patterns, either it would be an
evenhanded ban on production under the Ferber theory,
or you would have to establish if those inages were

never within the --

JUSTI CE BREYER: | think what he's -- | think

what's going on is -- is not -- you're conflating two
things. One is you are trying to produce education
about sonething that has no connunicétive val ue.

In so far as you are trying to nake an
argunment or educate, of course, it's protected, but the
government, here, is saying | think the statute is
I ntended to forbid a different thing entirely, and it's
hard to draw a |ine.

Maybe it's inpossible; but pronmoting a thing
whi ch communi cat es not hi ng, but appeals to people's

worst instinct, that is not to advocate it or not to

advocate it. It is to try to make noney out of it, and
that's what they think, | believe, the statute is ainmed
at .

49

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

MS. M LLETT: Wwell --

JUSTI CE BREYER: So that's why they have the
journalistic exception.

MS5. M LLETT: The -- when it cones to
promoting illegal conduct, we have the Brandenburg test,
and, if you are close enough to be inciting it, to be
causing it -- which | think is where Ferber |argely
is. They are just intertwined. That's one thing. But
if it's not -- just because we have the really
di sgusti ng, despicable channel doesn't nean that we
automatically ban it. Maybe it will be educati onal
Maybe we will learn fromit.

I think Congress is going to have to show,
before it goes to speech as its firsf tool of repression
to attack conduct with, very specialized, narrow
ci rcunmst ances consistent --

JUSTI CE BREYER: We are going to advertise a
drug that is known to kill people.

M5. M LLETT: That is comrercial --

JUSTI CE BREYER: We are advertising --

MS. M LLETT: That is comrercial speech.

The fact that you want to get paid for speaking does not
make it comrercial speech

Sanmuel Johnson, hinself, said that no one

but a bl ockhead ever wote, except for noney. | don't
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necessarily agree with that, but it is -- it would be a
shock to him to Thomas Paine, who sold his tracts of
"Common Sense," that the First Amendnent would go all --
leap all the way from comercial speech and say, just
because you are doing it for noney, you need to make a
buck.

Your Honor --

JUSTI CE SCALI A: | would have thought that
your response to Justice Breyer's comment about catering
to people's worst instincts in the area of the First
Amendnment, at |east, would have been that it's not up to
t he governnent to deci de what are people's worst
i nstincts.

If -- if the First Anendﬁent means anyt hi ng,
that's what it neans.

MS. MLLETT: Well, it neans --

JUSTICE SCALIA: It's not up to the
governnment to tell us what our worst instincts are.

MS. M LLETT: It nmeans --

JUSTI CE SCALI A: Except for those areas that

have traditionally been outside the area of -- of
protected speech, and -- and once you allow this one,
what other -- what other base instincts do people have,

besi des this one?

One can contenplate a | ot of other areas,

51
Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia
where governnment could say, You are appealing to
peopl e's worst instincts, and, therefore, the -- the
novi es cannot be made.

M5. MLLETT: | agree, Justice Scalia. The
answer to bad instincts is nore speech under the First
Amrendment. The answer --

CH EF JUSTICE ROBERTS: So -- I'msorry. |I'm
still looking for your answer to Justice Alito's
hypot heti cal s.

Can Congress ban the human sacrifice channel
or not?

M5. MLLETT: | -- the -- | think -- | -- ["11
will start by saying | -- no. Let's start with that and
see. Maybe -- maybe it won't work, but I-think --

CH EF JUSTI CE ROBERTS: You are unwilling --
you are unwilling to say Congress can pass a | aw,
evenhanded, straightforward, you cannot have a human
sacrifice channel.

MS. M LLETT: If it did, it would have to be
evenhanded and have narrow the tailoring, but a problem
is keep in mnd --

JUSTI CE SOTOVAYOR: \What do you nean by
"evenhanded, " please? |'mnot -- you are using those
words. What do you nean about "evenhanded and narrow y

tail ored"?
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MS. M LLETT: When -- when the attack --
Justice Sotomayor, when the attack is on the

production -- if it -- | don't nean to be -- | want to

be direct in answeri ng.

It depends on two things: |If the theory is
we don't like the content, we don't want people to see
the content, I don't think Congress can do it. | think

the answer is nore speech --

JUSTI CE GINSBURG: So that goes with snuff
novies -- snuff novies. | don't know if they really
exi st, but they have been descri bed.

MS5. M LLETT: No one has ever found one,
but the point I"'mtrying to get -- there are two
t heories -- \

JUSTI CE SCALIA: Adolf Hitler, can we keep
himoff the screen, too?

MS. MLLETT: It's a dangerous proposition.
That's what the First Amendnent says we won't do. There
is -- soif it's just that we don't |ike the content,
out si de obscenity, we -- Congress doesn't get to ban it.
The answer is nore speech.

If you have got --

CHI EF JUSTI CE ROBERTS: So we don't |ike --
we don't |ike human sacrifice, and so Congress passes a

| aw sayi ng you cannot have a channel that shows hunan

53
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
sacrifice -- real human sacrifice. You think that’s
unconsti tutional ?

MS. MLLETT: | think, if the point is that
we don't |ike the content, we don't -- we want to
protect people fromthese i mages, the First Anmendnent
says a | ot about that.

If it's a different -- snuff video, because,
| i ke child pornography -- if instead it is not the
content that we are concerned about, where obscenity is
a pure content baseline, it is -- we got to stop -- we
can't stop the conduct. The conduct and the speech are
I nextricably intertwi ned. The only way we can stop
human sacrifice is to stop the i nage because the
sacrifice is solely for the inage. \

CHI EF JUSTI CE ROBERTS: Well, right, but, |
mean, the hypothetical is we can't do anything about it.
It is beyond our reach to stop the human sacrifice
taking place wherever in the world, so that that
argument -- the Ferber argunment is off the table.

In that situation, you think it's
unconstitutional for Congress to pass a |aw saying there
can be no human sacrifice channel.

MS. MLLETT: | -- 1 think the fact that --
| think it would be a | ot harder under the First

Amendment to say why Congress is doing that.
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If it's not something -- if it's not conduct
It has any authority to regulate, | don't -- then the
only conpelling interest is -- I'mtrying -- | nean,

don't want to watch this channel, and people shoul d
fight with their wallets and their votes and not support
t hese things, but -- sorry. May | finish?

CHI EF JUSTI CE ROBERTS: No. Go ahead.

MS5. M LLETT: But, under the First
Amendment, if the only rationale Congress is giving is
we are here to shield your eyes for you, we will make
this censorial decision, it has got to find sonme basis
to think that was never freedom of the speech under the
First Amendnent, in the way that obscenity was.

You don't get to make it\up as you go al ong.
We are interpreting a constitution.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Katyal, you have 3 m nutes
remai ni ng.

REBUTTAL ARGUMENT OF NEAL K. KATYAL

ON BEHALF OF THE PETI TI ONER

MR. KATYAL: There is one analytic nove
Congress made in section 48, which is sinple and
obvious, and it explains why both the human sacrifice
channel is constitutional, as well as section 48 itself.

That is the logic of Ferber. Wen Congress
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tries to dry up a market for underlying cruelty by
targeting depictions and | eaves alternative nechani sns
for that expression in place, the |egislature has
| atitude.

VWhen the statute is not ainmed at the
conmuni cative inmpact of the nmessage, like the Hitler
video but, rather, is ainmed at reducing underlying acts
of exploitation, that is an area which Congress has
great | eeway.

JUSTI CE SCALI A: | don't understand. Are
you saying, since there is no human sacrifice in this
country and no market to be dried up, the videos would
be okay?

MR. KATYAL: |'m saying fhat, i f Congress
identified a market and if a video -- if the snuff video
mar ket was driving, sonehow, people to get killed,
Congress would be fully within its powers to regulate it.

JUSTI CE SCALI A: Yes, but we don't have any
human sacrifice. Nobody's doing that stuff. So you
could not proscribe the human sacrifice channel.

MR. KATYAL: That's precisely correct, but
here Congress did find an overwhel m ng market in anim
cruelty, and the State attorneys general have filed a
brief before you saying that section 48 is a success

story, that it dried up 3,000 crush videos, that it has
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reduced the market for animl --

JUSTI CE G NSBURG. How many prosecutions
have there been for crush videos?

MR. KATYAL: There -- there haven't been any
prosecutions for crush videos, and | think the reason is
because the market dried up very quickly after the
enact ment of section 48.

CH EF JUSTI CE ROBERTS: Did I just
understand you to agree with your coll eague on the other
side, that Congress could not ban the human sacrifice
channel because there would be no connection between
drying up the underlying activity?

MR. KATYAL: Onh, no. If there is an
underlyi ng argunment -- \

CHI EF JUSTI CE ROBERTS: No. |'m saying there
IS no connection. We can't reach the activity where it
i s taking pl ace.

MR. KATYAL: | think that does start to
reach into questions about obscenity and expressive
| npact on viewers, which is not before this Court.
Congress is not resting its judgnent here on sonething
sayi ng these images are repul sive and can't be seen.

Rather, it is saying --

CHI EF JUSTI CE ROBERTS: So if Congress is --

and we will give you sufficient rebuttal tinme.
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So, if Congress is saying, |ook,

don't |ike what --

channel, we don't want

t hat ?

we | ust

is being shown on the human sacrifice

MR. KATYAL: Again, that

different set of questions under

people to see it,

they can't do

rai ses a whol e

expressive inpact that isn't before the Court

obscenity and

her e.

Now, if | could return to Justice Stevens,

you had it wasn't clear our position on hunting. |

want to be very clear about this.

Hunting, |ike the other

not covered by section 48 for two reasons:

statute -- the statute's term "ani mal

hypot het i

cals, is

First, the

cruel ty" should be

defined to enconpass torture, nutilation and the |ike,

and not sinple acts of ordinary hunting, nost

by the way, are | egal anyway under ani nal

JUSTI CE SCALI A:

term"kill"?

MR. KATAYAL: Yes. And,

JUSTI CE SCALI A:

I nterpreted to nean?

MR. KATYAL: And, agai n,

sai d before, | think that

again --

What shoul d t hat

Justi ce

of whi ch,

cruelty --

What about the statute's

be

Scal i a, as

cones within a definition of

animal cruelty. That's the term being defined. And

just as this Court

has defi ned, for

58
Alderson Reporting Company

exanpl e,

crinmes of



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia

vi ol ence to exclude certain things that otherw se would
be within the statute, such as drunk driving offenses in
the context of the INA, a simlar result is possible
here, particularly because of the doctrine of
constitutional avoidance.

And, so, we are saying that if this Court
were to wite an opinion that made clear that these

t hi ngs are outside of the purview of section 48, there

woul d be no chilling effect, and you wouldn't have to wait

for the --

JUSTICE STEVENS: | want to -- let ne just be
sure | understand you. Even if the hunting depiction is
very offensive and cruel and all the rest, and it’s the
cruelty to the animal using bow and arrows or knives or
sonmething, you say it's not -- and even if it's illegal
in this particular jurisdiction, you say the statute
still does not apply at all?

MR KATYAL: It would have to be for a
reason of animal cruelty or sonething like torture,
mutilation, and the like. So there may be certain
hunting exanples that fall within it --

JUSTI CE STEVENS: But the hunting woul d
never qualify, because the hunter's nmotive is benign; is
t hat what you are saying?

MR. KATYAL: No, it has nothing to do with
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the notive; it has to do with what happens to the
animal. And, so, there could be inmges of hunting which
are not really hunting, |like the images in this case.

JUSTI CE SCALIA: |If you shoot a little |ow
and wound the animal, that is cruelty even though you
didn't intend that.

MR. KATYAL: Justice Scalia, wth all due
respect, | think the inmages in this case and what
Congress was getting at was not shooting a little | ow.
These are the nost horrific images that you can i mgine
of cruelty to living animals. And that's what
Congress has --

JUSTI CE SCALI A: But what about your
response to Justice Stevens on the hdnting matter? |
under st and Congress wasn't directed at that.

MR. KATYAL: And ny point is if those -- =
there are those cases at the area -- at the gray areas,
that is perfect for an as-applied challenge, but it's not
what this Court -- this Court shouldn't be blessing the
Third Circuit's decision to in toto invalidate an entire
statute which has produced -- which has reduced 3, 000
crush videos and the I|ike.

CHI EF JUSTI CE ROBERTS: Thank you, counsel,
both counsel, for very able presentation. The case is

subm tted.
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(Wher eupon, at 11:06 a.m,

above-entitled matter was submtted.)

61
Alderson Reporting Company

the case in the



Officid

62
A aficionado 10:23 | 47:12,16,19 appeals 32:19 asserts 27:2
able11:2,460:24 | 236 48:18 51:3,11 49:21 associated17:23
above-entitled | aficionados 23:5 51:14 52:6 APPEARANC... | assuming 32:9
1:11 61:2 ago3:107:1 53:18 54:5,25 114 as-applied11:14
absolutely 18:11 | 15:2144:14 55:9,13 application42:7 22:17 41:24
19:13 26:23 agree26:1 45:14 | Amendment's applied11:22 42:9 60:18
abuse 25:6,9,23 47:19,21,23 432 21:14 29:13,15 | attack 30:25
25:24 51:1 524579 |Ameican7:1 41:12,21 31:1 50:1553:1
accepted24:19 ahead 55:7 analogy 28:1 applies3:23 532
accepting 45:12 aimed21:24,25 |analysis3:15,17 | apply 3:14 13:3,7 | attempt 4:24
accurate 34:20 49:24 56:5,7 analytic55:21 35.7 38:22 attempted7:2
40:9 aiming 7:14 analytically 352 | 42:1759:17 attempting 3:14
achieves 335 aims 20:8 analyzed 30:3 appreciable attention 27:25
acknowledge air 38:2 ancient 23:7 36:17 attorneys 56:23
41:10 alchemy 33:8,9 24:11 approved9:24 | authority 30:7
ACLU 33:22 33:12,12 animal 3:12,25 area34:1038:14 | 552
38:10 Alito12:7 234 492553821 | 39:11426,7,19 | automatically
act 421 9:21,22 23:14,17,24 9.9 10:24 17:9 42:25 44:.24 495 50:11
10:12 11:20 2724 28:21 18:2419:3,3,10 | 48:1851:10,21 | avoid 134
acting 36:15 29.2,730:12,20| 26:1027:7 287 | 56:8 60:17 avoidance 59:5
action22:8 34:338.16395 | 29:2231:10 areas 51:20,25 aware 40:20
actively 40:18 39:1541:10 41:2 44:8,9 60:17 aml:1332 611
activities 20:4 43.6,15,19445| 56:2257:1 argument 1:12
activity 7:18 46:23 475 58:13,16,24 22,7 3.6 13:20 B
29:11 46:2 48:24 59:14,1960:2,5| 27:1228:14 back 30:18 43:11
48:2557:12,16 | Alito's31:16 animals 3:22 33:16 45:6,8,12 | bad52.5
acts56:7 58:i5 48:6 52:8 414194 26:12 | 45:16 49:16 balance 27:9
actual 31221 | alowll:539:14 | 27:18453 54:19,19 55:19 | ban27:21 34:14
99,12 26:9 40:13 47:20 60:11 57:14 42:21 49:6,8
add 30:17 51:22 animating 48:3 | arguments 46:4 50:1152:10
addition 18:7 allowed27:22 answer 11:8 arrest44:14 53:2057:10
adjectives40:8 36:24 42:21 12:21 24:6 arrived14:22 barred42:25
Adolf47:1314 | aternative6:11 | 31:2536:21 arrow16:10 base 33:19 51:23
53:15 21:19 26:6 43:21485525 | 17:12 bas_eline 54:10
adopted 35:9 28:24 56:2 52:6,8 53:8,21 | arrows59:14 bas!c 16:22 33:3
advanced14:20 | ambiguity 33:20 | answering53:4 | article 44:13 basically 19:9
advertise50:17 33:24 answers 41:10 | articulation35:6 | basis10:11
advertising ambiguous 18:10 | antithetical 37:5 | artist43:12 40:14 55:11
50:20 Amendment 6:6 | anybody 43:1 artistic9:21 10:2 | bear 12:16 13:10
advice 20:26 7:8 24:2,22 anymore 22:12 12:6 13:1 21:11 | beast 10:25
40:10 31:2332:13,14 | anyway 58:16 37:12,14 began 3:17
advocate 49:22 34:8,10 35:9,12 | apparently 27:25 | asked 33:21 beginning 46:16
49:23 37:6 39:11 41:8 | appeal 29:22 asking 31:14 behalf 1:16,18
affect 46:1 421,2044:22 | 3221 asserting 36:18 | 24,6937
affirmed7:11 44:23 46:12 appealing52:1 | assertion 35:20 27:1355:20

Alderson Reporting Company



Officia

63
beings 3:21 buck 51:6 20:13 60:17 41:19 42:4 colleague 57:9
believe 7:10 built 15:17 case-by-case 47:2152:7,15 | Columbia36:23
11:1325:1 bull 30:14,16 10:11 53:2354:15 36:25 38:20
49:24 31:12 categorical 55:7,16 57:8,15 | come 22:11 27:1
benign59:23 bullfight 11:3 16:22,23 57:24 60:23 39:2 40:4
beyond 28:19 bullfighting categories6:5 child 6:23 9:18 comes50:4
33:2049:2 11:24 125,9,12 | 35:10 38:8 9:19,22,25 58:23
54:17 139 15:15,21 44:23 10:16,16 14:22 | comment 51.9
bit 32:12 39:24 15:2316:5,21 | category 16:16 16:25 20:12 commercial 3:24
blanket 30:8 16:2317.3,4 24.21 28:16 2418232526 | 539814176
blatant 7.8 22:4,21 235 29:10 32:20 25.9,20,2331:1| 50:19,21,23
blessing 60:19 30:14,19 34:22 | catering 51:.9 31:7 35:18 51:4
blockhead50:25 | 46:10,12 causation 367 36:14 45:2 Common51:3
bona 7:23 8:6 bullfights 10:23 36:12 467 48:17 54:8 communicate
1014 11:1,531:11 48:15,19 children45:2,10 32:.21
book 26:19 bulls 9.7 cause 36:1348:1 | chilled13:24 communicates
Booksellers 7:2 | bunch4:8 causes 22:7 chilling20:359:9 | 49:21
borders 41.5 burden12:17 causing 38:3 Circuit 3:135:21 | communication
borrow21:9 24:7 50:7 77 7:19,20
bothering 12:23 | buy 43:24,25 censor 47:13 Circuit's5:14 communicative
bow16:10,10 buzz 39:10 censorial 27:23 39:21 44:6 7:1421:24
17:1159:14 5511 60:20 32:1949:14
boy 17:4 C certain 3:12 16:2 | circumstances 566
Brandenburg Cz131 16:24 59:1,20 50:16 compare 26:10
50:5 cable49:1 certainly 1220 | cite 44:12 compelling 6:8
breadth36:20 | Call 1421157 | cetera 4:18 cities 7:2 48:20 553
Breyer 12:22 40:1 challenge 14:16 | civil 72340:25 | complicated
13:2319:19,22 | calls48:11 22:1760:18 | dlandestine 5:6 21:18
20:16,1821:2 | camera25:1l | challenges11:14 | classification concede 29:9
32:1649:11 | capable 18:17 41:24 42:9 10:18 concentration
50:2,17,20 captured42:15 | chance 45:25 clause812108 | 34:15
Breyer's519 |care38:13 48:25 15:5,7,14 21:9 | conception43:1
bridges35:14 | careful 11:17 change39:19 | cleansing49:1 | concern 39:24
brief4:2317:19 |carefully48:16 | changes437 clear 18:11 19:13 | concerned8:4
27:203419 | carved92 channe 40:2 19:23 38:10 10:17 24:24,24
40:1756:24 | case34 515 A7:349:150:10 | 42:11589,10 | 40:24489,10
briefs 13:6 6:14,1524 71 | 5210185325 | 597 54:9
broad 9:3 15:6 71282411715 | 54:22554,24 | close30:150:6 | conduct 7:21
29:1038:17,23 | 1115125142 | 56:2057:11 | Club37:23 27:2131:18,19
42:23 144,1519188 | 583 Coalition6:19,20 |  40:1 41:4 43:4
broadcast30:15 | 19:1320:20,22 | charge30:16 26:3 31:7 49:4 50:5,15
broadcasting 35:237:10 Chief33,86:3 | cockfighting 54:11,11 55:1
23:10 31:18 42:24 4413 83,18 21:13 15:19,21,24,25 | confidence 34:11
broadly 14:25 60:3,824611 | 271014 35:1 16:3 22:5 46:13 | confident 40:13
brutalizes22:7 | cases14:10 37:2541:6,9,15 | cockfights 31:12 | conflating 49:12

Alderson Reporting Company



Officia

64
conform 40:1 congtitutionality | 34:3 44:15 cruel 17:1959:13| 20:21 28:12
confront 25:22 39.7 course7:16 crudly 19:19,22 29:25 31:9,21
Congress3:11 congtitutionally 11:12 25:13 2011 33:137:1042:8
3:2445,7,7,21 28:8 41:12 49:16 cruety 3:12,21 51:12
4:24 52 6:8,20 | construction court 1:1,12 39 3:2549,14 5.3 | decided37:8
71381192 3173314345 | 31662,17,18 814,21 99 decides23:8
9:2011:20 12:2 | consgtruing 33:20 | 6:259:24 10:7 10:24 17:9 deciding 40:7
12:14 20:8,22 | contained19:25 101911:15124 | 182519:3,10 |decison5:14
20:26 21:8,18 | contemplate 14:8,8,2318:25| 2773110372 | 6:198611:16
22:9 26:13 51:25 19:17 20:14 41:2 56:1,23 18:14 26:3
29:11,1330:6 | contemplation 22:22 24:19,24 58:13,16,24 39:21 44:6
32:20 33:23 47:17 251 271,15 59:14,19 60:5 55:11 60:20
34:6,10,20 36:5 | content 6:10 84 28:1229:18,25 | 60:11 decisions 10:10
36:15 39:9 86,8 10:15 31:6,21 32.3,6 |crush4:10,11,14 | 454
42:19434 46:1 | 14:15,15,17 334,21,21 348 | 5:158:17138 | declined33:22
46:3,7 48.8,16 315 53.6,7,19 35:3382,10 20:17,18 22:16 | decrease 39:17
48:19,21 49:3 54:4,9,10 40:13 42:10,16 27.24 28.3 deer 13:10
50:13 52:10,16 | contents 6:22 45:9,12 48:15 34:15,17 39:20 | defer 46:2,7
53:7,20,24 10:14 57:2058:7,25 41:22 42:14 48:16
54.21,25559 | contest 23:14 59:6 60:19,19 44:7 56:25 57:3 | defined19:1,17
55:22,25 56:8 | contests 23.6 courtroom 39:25 57:5 60:22 37:958:14,24
56:14,17,22 context 18:20,23 | courts21:4 crushing 28:6 58:25
57:10,21,24 21:10 34:24 Court's5:22 21:9 | crystal 19:23 defining 18:24
58160:9,12,15| 59:3 24:17 26:2 345 | current 34:16 definition 19:1
congressional contexts 42:18 49:7 cut 36:9 38:1 58:23
30:24 continue 35:24 | cover 43:12 degradation 7:6
Congress's contradicted85 | covered17:7 D degrading 7:10
27:25 contrary 7:22 20:4 58:12 D31 Department 1:16
connection57:11 |  9:2310:23 covers 43:10 damage36:17 | depend 37:7
57:16 contrast45:19 | crafted3:11 danger 11:21,25 | depends 17:22
consider 41:24 45:21 create 47:11 dangerous 53:17 |  43:23535
42:9 conver sation created48:13 | David97,7,12 | gepict 7:21 21:15
considered17:9 | 11:12 creating35:21 | de13:12 22:10,12
431 46:16 convey 26:16 35224814 | dealing8:1116:7 | depicted32:18
consistent 50:16 | correct5:1,11 | creation5:17,20 | 32:1238:14 depiction 6:10,22
consistently 17:14 19:21 48:10 4217244522 | 7:412:9 43:13
18:25 34:8 56:21 creatures32:23 |dealt546:1871 | 47:1359:12
congtitution counsel 21:13 | credit 21:8 22:22 depictions 3:12
39:1355:15 27:10 35:1 402 | crime 19:17 death23:15287 | 3:2174,24
constitutional 55:16 60:2324 | 32:1035:15  |debate27:17.23 | g152012:11
10:8 11:14 count 37:17 36:10 46:14,17 16:2 17:12
15:1421:15 | country 27:18 | crimes58:25 debates 34:22 36:22 37:1 48:1
291420384 | 32:1535:24 | criminal 7:3 45:5 56:2
38:1342:7 4074925612 | 40:2541:1,3 | December 42:25 | peputy 1:15
55:24 59:5 couple 28:20 critical 3:15 decide 14:10 described53:11

Alderson Reporting Company



Officia

65

description
20:19 35:10
designed 29:22
despicable 50:10
deter 41:4
determine 8:8
29:9 397
determining 6:5
38:16
difference 9.6
15:20 22:13
different 7:13
10:21 19:15
22:21 23:25
24:21 255
35:18,18 37:6
38:841:17,18
49:18 54:7 58:6
difficult 9:17,17
43:9
direct 53:4
directed60:15
disagree29:19
disagreement
19:11
disagrees29:19
disavowed4:24
discovered44:17
discussed 34:21
disgusting 50:10
distinguish22:6
District 36:23,25
38:20
doctrine 17:20
18:9 20:15 39:8
594
documentary 9.7
9.8
dog 25:24 28:2
46:12
dogfight 12:18
25:10
dogfighting 4:15
4.255:17,20
13:8 15:22,22

15:2516:2,18
20:2322:4,15
32:15 34:23
35:23,24 43:23
44:15,16
dogfights 12:20
22:20 25.7
26:21 43:16
44:2.8
dogs 25:14
doing 20:2 33:20
51:5 54:25
56:19
dollars 30:16
don't 33:25
doubled38:7
doubt 23:11,17
draft 41:13
drafted28:1
41:20
draw9:17,17
42:23 49:19
drawn 28:11 29:1
29:2 30:13,19
30:22,23 31:16
31:17 32.2,4
38:1,2
dress24:10
dried39:20
56:12,25 57:6
driving 8:17
56:16 59:2
drove 3:24
drug 50:18
drunk 59:2
dry 6:23 27:6
36:2,3,556:1
drying 48:25
57:12
dry-up 44:2
due 437 60:7
D.C18,16,18

E

E21311

easy 42:13
eat 19:3
economic 46:6
educate 49:16
education 49:13
educational 8.7
8:1510:2 12:6
12:10,16,19,25
16:19,24 24:9
37:12 46:9
50:11
effect 4:23 32:8
39:17 59:9
efforts 8:22,23
either 26:2 31.9
497
enactment 57:7
encompass5:18
58:14
encompasses
5:19 25:15
endless11:18
enforce 45:11
enfor ced40:19
enforcement
44:12,13
engage 27:19
454
engaging 20:3
enjoying 7:5
ennoble 10:24
ensure 39:11
entertainment
37:16,20
entire 11:20
26:19 60:20
entirely 22.5
49:18
entitled46:18
error 5:22
ESQ1:15,18 23
25,8
establish48:14
499
et 4:18

ethnic49:1
evenhanded
36:16 47:8 48.8
49:8 52:17,20
52:23,24
everyone's
40:21
evidence 4:15
evident 7:23
evil 354
exact 8:23 26.6,8
27:16
exactly 18:18
19:23 27:20
37:22
examines4:1
example 4:15
14:1 24:18
58:25
examples59:21
exception 15:6
36:4 50:3
exceptions 85
15:5,7,8,13
21:10 24:20
36:18 38:1
excise 33:25
exciting 11:3
17:4 28.5,5
exclude 15:14
59:1
excluded4:20
excuse 6:16 45:7
exempted8:15
12:4
exemption 8:25
92,310:1
13:16 16:23
23:20
exemptions 8:12
10:7 21:9
exist 53:11
existence 40:22
experience 12:1
13:23 14:9,10

explain 33:25
explained 31:6
explains 55:23
explicit 9:10
explicitly 12:4
exploitation 6:23
56:8
express4r7.6
expression 6:12
56:3
expressive 94
10:13 355
57:1958:7
extensive 4:9
extent 17:15
34:21
extermination
47:15
eyes55:10

F

face 3:137:24
11:21 15:17
18:11 41:23
42:9

fact 44 30:17
31:1 34:18
39:1541:19
44:11,18 45:19
49:4 50:22
54:23

factual 39:2 40:5
48:17

fall 8:24 9:1
23:20 38:19
40:3 59:21

falls 13:16 40:5

fanciful 11:18

far 10:17 24:23
24:24 33:19,20
43:11 49:15

fastener 18:1

fasteners 17:25

features3:15

felony 36:10,11

Alderson Reporting Company



Officia

66
Ferber3:206:13 | 47:12,16,19 fully 56:17 going 11:11 held 21:5
6:16,17,17,19 | 48:1850:14 |fun26:12 27:17 3255 help 44:18
6:24 22:2325.3 | 51:3,10,14 525 | fundamental 33:1938:24 he's49:11
255 26:2,4 53:18 54:5,24 5:22 44:16,21 45:3 | hieroglyphic
28:18 30:2 55:8,1358:12 | fundamentally 49:1250:13,17 | 4312
31:22 32:6 35:2 | first-order21:25 | 7:12 good 45:9 higher 41:2
35:3,12 36:6 22:2 goose 38:21 high-heeled 28:6
459 49:8 50:7 | fit 28:15,16 39:3 G gotten13:6 historic47:10
54:19 55:25 39:13,13 G31 government historical 8.7
fewer 44:7,9 five 35:18 gaping 20:15 10:2024:7 27:2 | 13:1 23:13,20
fide8710:1,4 | floor 34:22 geese 13:12 3323520361 | 24:3,3,8,11
fides7:23 focus 27:25 46:9 | general 1:15 48:11,22 49:17 | historically
fight 23:15 25:15 | focused 34:25 421524 51:12,18 52:1 31:22
25:2426:12 | focuses20:2324 | 19:25402 governmental | history 12:2
30:16 555 focusing 4:10 56:23 10:2 35:11 38:14
fighting 4:25 foie13:1238:20 | generally11:10 | government's | Hitler 47:13,14
28:3 30:14 follow49:7 16:717:9 27:20,22 53:15 56:6
46:13 followed20:16 | generate821l | Gps23:1 holes20:15
fights 16:16 following10:1 | 9etting 26:11 gras 13:12 38:20 | home 43:8
31:12 44:8,9 23:13 30:9 44:17 60:9 | gray 60:17 honest 40:17
figure 22:25 follow-up30:21 | GINSBURG great 37.956:9 | Honor 18:12
filed56:23 footage 9:8 6:2515:18 164 | greater 9:10 51:7
film 9:10,11 footnote 22:23 16:1517:1 ground 46:3 hope 40:16
13:19 forbid 13:17 22:18254,17 | gruesome 17:13 | horrible47:14,17
filmed23:3 49:18 25213413 | guess12:18 20:7 | horribles47:12
filming 25:8,25 | force 21:3 36:144:1,5 32:17 42:4 horrific 60:10
films 9:922:11 | forced27:17 339572 43:25 horror 22:11
find 21:18 32:20 | forcefully 46:18 | Ginsburg's 16:18 Hudnut 7:2
55:11 56:22 For get 30:12 21:23 H human 46:24
finding 35:20 form19:6 43:14 | 9ive14:1,4189 | Halloween22:12 | 473,17 486
findings30:24 | for-profit 5:3,9 21:8 57:25 hand 10:12 52:10,17 53:24
329 814 given19:14,24 | happen36:6 53:25 54:1,13
finish55:6 found 3:2413:11 | 327 happens 39:12 54:17,22 55:23
finished 16:16 21:12 32:8 giving 20:26 559 |  60:1 56:11,19,20
first33,1962,6 | 44:1753:12 | Yladiatorial 23:6 | hard21:2222:25 | 57:1058:2
7:8 24:2,22 four 3:15 2314 352 49:19 humane 13:11
25:1328:25 | fox 13:10 gladiators 23:15 | harder 32:12 humans 21:14
31:2332:13,14 | framework 15:3 | 9lossed6:18 54:24 humble 28:12
33734810 |frankly40:17 go 7:8 32:13 harm32:7 36:13 | humiliation 7:5
35:9,11,19 36:8 | Free6:19,20 35:2536:8 36:14 47:25 hundred44:15
369375386 | 26:3316 4311513557 | 4813 hundreds 42:15
389394,11 |freedom43:2 55:14 hate 46:10 hunt 37:21
41:7,2542:20 | 5512 goes21:2225:10 | hear 331321 | hyunter's59:23
432 44:21,23 | freer 10:12 30:1850:14 | heard 33:16 42:1 | hunting 4:16,17
45194611 | frightful 20:9 33:9 heavily 42:22 4:1913:10,10

Alderson Reporting Company



Officia

67
13:10,10,14 INA 19:18,18 invalidate60:20 | 15:11,1816:4,9| 55:19
16:9,10,14 17.8 | 59:3 invitation20:16 | 16:15,17,20 KATAYAL
17:9,11,12 incitement 35:15 | involve 26:9 17:1,2,7,11,18 58:19
34:23 36:22,24 | inciting 50:6 involved 36:23 186,13,18,21 | Katyal 1:152:3,8
37:1,1938:19 |included15:22 44:15 19:2,7,12,16 35,6,8 4:5,7,19
39:17,18 40:3 | including 14:8 involves47:25 19:19,22 20:16 511,13 6.7,16
40:12 589,11 47:15 infout 34:1 20:18 21:2,13 6:25 7:12,22
58:1559:12,21 | incredibly 47:24 | issue 3:19 9.9 21:22 22:2,18 8:1091,16,23
59:22 60:2,3,14 | indication44:1,8 | 28:18 232441417 | 11:812:11,15
hypothetical inextricably it's9:17 15:3,4 23:23,24 24:5 12:20 13:22
11:9,23,25 32:1054:12 17:15,15,23 24:10,15,16,21 | 14:6,18 15:10
23:13,21 30:17 | inferred11:15 39:15 49:16 25:4,17,21 15:13,25 16:6
30:21 31:17 influence 49:3 50:13 26:11,15,21,24 | 16:12,14,17
32:1 38:22 48:6 | information24:4 | I'll 52:12 27:10,14,24 17:5,8,14 18:12
54:16 informed45:1 282,21 29:2,7 18:14,19,23
hypotheticals inherent 9:15 J 30:11,12,20 19:5,9,16,21
11:11,18 14:13 | insists 27:21 J16 31:14,16,24,25 | 20:1121:7,17
14:20 15:15 ingance3L1:15 | Japan22:19,20 32:1633:11,13 | 22:15,22 23:12
38:1839:6529 | 3517 251314 30:16 | 33:1524 34:3 23:16,19 24:1
58:11 instances41:21 | 3018 3413351361 | 24:14,16 25:1,4
ingtinct 32:20,22 |jaw9:12 36:16,1937:11 | 25:12,19 26:1
' 49:22 job34:5 39:10 37:16,19,25 26:13,18,23
identified56:15 | jngincts51:10 | Johnson50:24 38:16 395,15 55:17,19,21
illegal 417922 | 151:131823 |joined14:8 39:24 40:11 56:14,21 57:4
161522315 | 5225 journaligtic 87 41:6,9,10,15 57:13,18 585
22194611 |integrally 48:2 1313715 41:19 424 436 |  58:22 59:18,25
90:5 59:15 intend 60:6 47:10 30:3 43:151944:15| 607,16
image 29:24 31:2 | jntended20:4 | Judge10:5 13:2 44:5 45:6,15,20 | keep 28:20 34:7
3210351521 | 49:18 judgment 9:14 45:24 46:6,8,23 |  44:2052:21
48:10,14 54:13 | intent 15:2 33:4 44:24 57:21 47:5,11,18,21 53:15
54:14 intentional 29:21 | judicial 10:3 484,5,6,18,24 | Kennedy 6:14
images82 27:19 | interest 6:8 10:6 | jurisdiction 49:11 50:2,17 14:1,8,14,19
27:22 35:22 24:3,12 272 59:16 50:2051:8,9,17 | 151,11 30:11
36:13 42:15 29:23 355 jurisprudence 51:2052:4,7,8 | 31:14,25 456
44:184511,3 48:20 55:3 21:1024:17 52:15,2253:2,9 | 45:15,20,24
499 455722 | interests 36:17 | Jury 37:8 40:6 53:15,2354:15 | 46:6 485,18
60:2,3,8,10 interpret334 | Justicel:1633 | 557,1656:10 | Kennedy's 39:24
imagine 60:10 | interpreted 384361358 | 56:1857:2,8,15 | kept 34:21
impact 7:14 19:18 58:21 5:1263,14.25 | 57:2458817 |key26:25
21:24 56:6 interpreting21:4 | 716228318 | 58:20,2259:11 | kill 18:3,3,22
57120 38:7 33:8 55:15 9519,2310:16 | 59:2260:4,7,13| 19:13,20,22
import 37:9 interprets18:15 | 11:16127.813| 60:14,23 20:1,2 50:18
important 29:12 | intertwined 12:18,21,22 58:18
45:4,5 32:11 50:8 139,23 14:1,8 K Killed17:17,18
impossible 49:20 54:12 14:14,18 1511 | K 1:152:3,8 3.6 17:19 18:19,23

Alderson Reporting Company




Officia

68
32:232456:16 | legal 22:5,20,24 | lust 32:20 meat 19:3 missed 15:20
killing 18:7 19:2 25:17 31:2 mechanism30:9 | mode 26:5
19:4 29:22 32:1533:16 M 30:9 modified6:18
36:23 371 35:8 40:10 mail 14:22 mechanisms molestation
knew14:15 58:16 maimed17:16 6:11266 562 | 4510
knives59:14 legalize 8:23 making 40:2 meets 17:5 moment 4:20
knocks 11:20 legally 46:25 4516 member 14:7 moments 15:21
know8:2310:22 | legidative12:2 | Man10:2514:21 | members 34:20 | money 23:9
12:313:4,15,18 | legidature 6:21 | manner11:22 | mentioned25:14 | 49:23 50:25
15:23 20:10 7:1510:12 19:1 | march48:22 34:24 51:5
22:5,10,11 195 26:4 56:3 | Mmargins 41:5 merits 4:23 morning 3:4
26:15 29:12,15 | Leocal 19:16 42:23 message 10:13 | motivation48:3
34:1 39:25 let's30:1736:8 | Market3:2549 | 26681112 | motive 35:21
40:18,2143:13 | 52:13 416,1853,79 | 26:1627:4,6,16| 59:2360:1
43:17,22 44:25 | level 39:9 6:2381314,17| 28244566 | move26:3 5521
459 47:2 53:10 | light 33:3 11:317:3 21:21 | messages3:24 | movie 22:6,7
known 50:18 limit 17:19 18:6 2777328362 | 9426:18 movies52:3
knows 23:23 18:10 36:4,53%320 | Miller382,3,7,9 | 53:10,10
24:5 limited31:22 40:7 43:16,18 38:11,15 mugging 21:20
line 9:16 49:19 432224442 | Millett 1:1825 | muggings 21:16
L lines16:2030:12 | 46:156:1,1215| 27:1112,14 21:21
language 17:16 | |ist 13:14 56:16,2257:1,6 | 28:10,2329:4 | muster 29:14,20
large 4:16 literary 21:11 | material 10:6 29:16 30:23 385
largely 410467 | jittle12:24 287 | 231 31:20 32:3 33:7 | mutilated17:17
0.7 39:2360:4,9 |Mmatter 11921 | 33:12,14,18 | mutilation 26:9
latitude 56:4 live23:1030:15 | 60:1461:2 34:1835:836:3 | 58:14 59:20
Laughter 16:13 472 mean 5:8,9 7:17 37:3,14,18,22
1852111 24:13 | |iving 3:21 26:10 | 9710:2217:25 | 38:625 39:9,22 N
3317474 60:11 20:7 31:2,20 40:16 417,14 |[N21,131
law24:22 28:11 | |ock 35:22 34:14 36:25 41:17,25 42:10 | nail 181,1
40:1 41:3 52:16 | |ogic 55:25 37:2543:24 43:10,17,21 nails 17:24,25
53:2554:21 long 6:11 8:1 47:1,25 484 44:4,11 45:14 | narrow19:14
lawful 30:9 13:13,14 26558 | 49:550:10 45:17,21 46:5 50:15 52:20
laws 40:22 33:16 52:22,24 53:3 46:2147:7,18 | harrowly 3:11
leap 51:4 look 86,8 12:22 | 9416553 AT:23487 49:4 | 1425324
learn 40:19 14:938:2339:1 | 9821 50:1,4,19,21 41:20 52:24
50:12 30:12 58:1 meaning 17:22 51:16,19 52:4 | nature 8:13 327
leave 20:17 looked 40:23 18:3,6,9,10 52:12,19 53:1 32:8
leaves6:11 looking 52:8 19:14 53:12,1754:3 | NEAL 1:152:3,8
20:1526:5,24 | |ooks48:16 meanings 17:22 54:23 55:8 3:6 55:19
6.2 lot 30:1738:7,21 | 182,17 mind 28:20 29:13 | hecessarily 51:1
leaving 21:19 47:1151:25 means 6.9 7:17 34:7 52:21 necessary 42:7
36:16 54:6,24 7:1918:1,22,23 | minimum48:7 | need 19:24 28:15
leeway 56:9 love 47:2 30:848:20,21 | minute 45:13 28:19 2905
left 34:2 |0Wm4’9 5114, 15,16,19 minutess5:17 3024,25 452

Alderson Reporting Company



Officia

69
51:5 Ohi09:25 355 55.456:1658.3 | 374
net 30:8 okay 5:12 6:14 people's 22:8 political 8:19,24
never 35:19 7:2016:12 17:7 P 49:21 51:10,12 12:2521:11
42:2543:1 26:22 47-6 P31 52:2 popular 27:17
48:22 49:10 56:13 page 22 4:22 percent 46:21,23 | pornography
55:1259:23 | once40:2251:22 | 2720354 per ceptible 9:18,20,22,25
new6:17 47:13 | ones3:22,24 pages10:9 39:19 10:16 14:22
47:14 16:24 paid 50:22 per fect 60:18 16:25 20:13
Nobody's56:19 | opinion10:9 14:7 | PaN 7.5 perfectly 34:20 24:18,23 25:2
noneducational | 18:1728:12 | Painesl2 performance 25:2031:1,7
17:2 33:20 597 paradigmatic 10:6 35:19 36:14
normally 42:16 | opponent 36:21 | 125 permission10:19 | 45:2 48:17 54:8
noscitur 17:20 | opposed 20:2 part 10:1822:19 | person10:4,5 | portray 8.1
NRA 37:23 opposite 8:23 4218 40:9 posit 34:11
40:17 46:11 particular 13:19 | persuade 10:25 | posited34:2
number15:16  |oral1:112236 | 37:1041:21 persuaded22:9 | position30:2
27:12 42:1359:16 PETA 8:20 58:9
O order 20:3 24:7,8 | particularly 5:23 | petitioner 1:4,17 | possible 33:6
02131 ordinary 58:15 29:1159:4 24,9375520 | 46:1959:3
objective 335 | grganizations pass29:1420 | photographs possibly 38:18
objects 7:5 8:20 334 52:16 7:1043:10,11 | post-Ferber
obscenity 10:17 | Oshorne 9:24 5421 physician 10:3 14:10
21:1024:18,22 | qught 45:25 46:2 | Passes53:24 picture 13:19 power 49:3
24:25 252 Outdoor 40:2 patently 29:21 25:10,23 powerfully 44:25
2817301 outraged45:11 | paternalistic pit 9:7 30:14,16 | powers 56:17
31223218 | outside 35:11 272 3112 precisely 9:3
35:13,14 377 39:25 431 path10:10 place 6:1220:16 | 11:1924:19
334,946:15 44:21,2351:21 | PATRICIALI8 | 21:20237,8 56:21
53:20 %4:9 53:20 59:8 252712 26:24 44:20 present 46:13
55135719 | outweighs 355 | pattern39:3 46:25 49:2 presentation
58:6 over breadth patterns 49:7 54:18 56:3 60:24
obvious 55:23 3:146:111:20 | pay4r:2 57:17 presents 14:12
obviously 17:25 | 13:2014:16 | penaltiesdll,2 | places24:6 18:16
occurred22:20 20:15 39:8 42:6 | People 10:24,25 | plays 38:9 presumably 32:7
occurring 25:6 42:11,17 434 113,6133,7 | please3927:15 | 478
occurs 223 25:9 | overbroad14:3,3| 13:1519:2,3 52:23 pretty 17:12,13
October 1.9 155 203 22:6,7,10 | pleasure 32:23 | prevent 7:18,19
offense 7.3 25:23 | over|ap 34:4 28:3 32:23 point 92 11:6 20:3 21:5
27:3,6 35:13 37:2039:2324 | 18:2232:16,16 | primary 35:21
offenses 59:2 overly 15:6 40:19,23 41:4 41:3 45:18 principally 29:13
offensive29:21 | 29:1038:17,23 | 437,194415 | 46118475 4838 | principles5:23
47:24 495 over seas 31:2 451,2,1046:10 | 53:1354:3 probably 47:2
59:13 overwheming 46:12,24 47'1 60:16 problem22:1,2
oh11:4 33:13 56:22 47:2550:18 pointed10:7 13:9 | 34:11 36:8
57:13 overwhelmingly | 9123536 545 | police 14:21,21 38:1346:19

Alderson Reporting Company



Officia

70
47:7 52:20 53:17 qualify 59:23 36:21 39:5,5 27:18
problems 31:13 | proscribable qualitative42:12 | 459 46:8 50:9 | required34:9
process34:12 47:16 guantitative 53:1060:3 requires33:9,11
produce 26:8 proscribe 56:20 42:12 real-time 25:15 43:13
28:3 49:13 proscribed483 | question12:21 | reason 14:19 requisite 30:24
produced44:7 prosecuted 13:5 16:18 19:23 39:2340:11 resear ch 10:5
45:1 60:21 a4:17 21:23 30:12,21 48:13 57:5 resembles17:15
producers 40:12 | prosecuting 32:6 36:19 59:19 reserve 27:9
producing 29:23 14:10 42:22 reasoned 55 resort 6:1
38:20 prosecution questions 27:8 reasons 8:11 respect 5:15,16
product 19:4 44:19 57.19 58.6 58:12 11:2417:8
production6:9 prosecutions quickly 57:6 rebuttal 2.7 24:17 43:.21
10:15 265 57:2,5 quite 7:22 9:23 55:1957:25 447 60:8
28:17 30:2 31:1 | prosecutor 12:16 | 10:20 255 recognized38:3 | respond 11:10
31:5,6,11 325 13:2 40:6 38:1040:13,17 | record4:351 Respondent 1:19
49:8 53.3 prosecutorial 40:17 46:10 30:2431.4349 | 269112713
prohibit 8:22 36:9 quote 10:1 34:14,16 Respondent’s
10:20 18:7 20:9 | prosecutors 14:3 | quoting 35:3 records 48:17 13:25
30:19,22 31:18 | protect 54:5 reduced21:21 response13:21
36:22 47:22 protected24:23 R 57:1 60:21 51:9 60:14
49:3 289 46:17 R31 reducing 21:25 | rest 39:18 59:13
prohibited8:9 49:16 51:22 race47:15 567 resting 57:21
17:323:11,18 |prove24:8 367 |raiseldl2242 |yeflecting8:12 | restrained14:4
23:22 28:22 36:12,15 raised16:21 regulate 4:24 restricted 35:4
31:3,15321 | proves48:19 2321 6:1042:21 55:2 | restriction 3:11
36:2537:2,3 prurient 29:23 raises58:5 56:17 384
40:14 psychologist ratio42:13 regulated42:19 | restrictions
prohibition40:25 |  10:4 rationale253 | requlating 6:8 15:17
41:1 public20:7 27:23 | 3023512359 | 10:13434 restrictive 48:20
promoter 257 | punishing 55 reach4:2130:7 | regulation 46:2 48:21
promotes14:11 | pure 54:10 417571619 | relevance 123 | result 44:3,10
18:16 30:18 purpose 10:3 reaches 3:20 39:21 59:3
promoting49:20 | 29:2339:13 | read14:2519:24 | rdigious 8:16 | return58:8
505 482 20:1,19 252 10:2 12:25 479 | revenue 30:18
promotion 25:24 | purposes48:10 333394 remaining 55:18 | right 5:10 7:24
prong 38:12 48:14 ready 36:10 remember 5:17 11:4 13:13 17:6
prongs 38:11 pursuing 10:4 | real 27:2232:18 | Renp 33:9,22 22:22 23:16
proof 12:17 24:7 | purveyors 7:9 34:14 3824 38:10 34:9 37:22
proper 10:6 purview59:8 39:1943:15 reoccur 11:11 39:25 42:1,10
properly28:11 | put 15:23 41:12 A1 repeatedly 424 | 46:11,22 54:15
29:1,2 30:13,19 | puts 27:22 realistic11:21 | reply 27:20 rings 44:15,16
30:22,2331:16 | paté 13:12 11:25 repression’50:14 | risk 13:4
31:17 32:2,4 reality 40:22 repulsve47:24 | ROBERT 1.6
proposing 47:15 Q really 11:517:4 |  49:557:22 ROBERTS 33
proposition6:15 | quail 13:13 297 34111 require 13:7 6:383,18

Alderson Reporting Company



Officia

71
21:1327:10 27:329:21 31:4 | see 27:3 28:6 45:25 52:22 532
35:137:2541.6 | 332 36:2,6 32:24 37:21 smilar 59:3 Sotomayor's
41:9,15,1942:4 | 42:1647:19 43:3 45:2,10,12 | Smple 55:22 12:21
47.2152:7,15 53:18 54:6 46:24 472 58:15 sounds 23:19
53:2354:15 scale 27:23 52:14 53.6 58:3 | smpler 20:6 30:25
55:7,16 57:8,15 | Scalia’5:8,12 seeing 43:20 amply 7:18 13.8 | Spanish12:4,11
57.24 60:23 7:16,2310:16 |seenl13.2437.20 | 367 235
robust 4:9,16,18 11:16 12:8,13 44:12 57.22 Smulate 26:23 | speak 17:23
44:12,13 12:18 139 17:2 | sees6:8 simulated3:22 | speaking 50:22
role 38.8 17:7,18 18:6,13 | sdlling 23:9 8.2 21:20 26:18 | specialized50:15
Roman 24:11 18:18,21 19:2,7 | sense 42:21 51:3 26:2127:19 species4:14
Roma's 9:7,8,13 19:12,16 22:2 | sent 25:14 smultaneous specific 16:7
Rome 23.7,8 234,23 24:5,10 | sentence 64,7 259 31:15
rule37:6 24:15,16,21 separate 7:17 single 18:8 19:12 | speech 6:5,19,20
26:11,15,21,24 | 25:25 45:13 89 26:3 28:17
S 28:2 30:20 serious 12:24 Situation48:12 30:22 31:6,18
Sz2131 31:2433:11,13 | 37:8,16 38:12 54:20 36:8,11 38:15
sacrifice 46:25 331524 36:16 | 40:8 Stuations 38:22 | 412 43:2 44:23
473,17 4856 37:11,16,19 | set42:1258:6 41:11,20 42:18 | 44:24,25,25
52:10,185324 | 40:11 46:8 Seventh 7:7 45:22 46:3,17 49:6
54:1,1,13,14 47:11,18 484 | sever 34:1 sketch43:12 50:14,21,23
S4:17,225523 | 51:8,17,20 5214 | severe 41:1 sketches43:16 51:4,22 52:5
56:11,19,20 53:1556:10,18 | sexual 7:5 saughter13:11 | 53:8,2154:11
57:1058:2 58:17,20,22 | sexually 285 suff 48:11539 | 55:12
sacrifices47:9 60:4,7,13 shape 19:6 53:10 54:7 spent 34:19
sadism32:22 scalpel 39:10 sheep13:10 56:15 spoke 4:21 52
Safari 37:23 scenario405 | shield 55:10 social 37:14 234
sale 55,16,19 433 shock 51:2 society 45:5 spoken 26:7
Samuel 50:24 | cjentific 87 shocked40:19 | sociis 17:20 squarely 40:6
satisfy 29:24,25 | 12:2521:11 | shocking 7:9 sociologist 10:4 | staging 23:9
save 19:24 37:13,14 shoes 28:6 0ld4:12510 | stake35:6
savings 15:7 screen’53:16 shoot 60:4 51:2 stamped 26:13
saw8:1339:10 | serutiny 28:13 | shooting 60:9 sole 35:21 48:13 | sandard 13:2,7
saying 7:15 28:16 295,25 | show7:9 9:12 solely 54:14 staples17:24,24
10:1020:20 48:21 15:11 37:1 43:8 | Solicitor 1:15 start 44:20 52:13
21:228:23 season 16:11 50:13 somebody 38:19 | 52:1357:18
31:1032:25 second 3:23 showed4:8 9:13 | 38:2043:24,25 | started31:10
34212549117 | 25203813 | showing 11:3 someplace47:1 | State 13:16
52135325 | seconds 11:9 shown 58:2 sorry 23:12 20:25 30:15
54:2156:11,14 | section 3:10 5:18 | shows 39:18 A7:21527 556 | 56:23
56:2457:1522 | 9311:1316:19 | 48:1953:25 sort 8:2121:16 | statement 4:22
5723381596 | 2322552224 | §de27:1946:13 | 23630:3438 | States1:1,3,12
59:24 56:24 57:7 46:17 57:10 Sotomayor 4:3,6 | 34,16,20 4:17
says 5:24 9:20 58:12 59:8 significant 11:6 413951924 | 5:236:1611:17
14:2117:21 sections 9:10 37:9,11,12383| 16:2023:2 14:6 16:1 18:15

Alderson Reporting Company



Officia

72
22:3,4,16 25:7,11,13 267 | supposed40:21 | terrific1l:1 28:4,8,10,10
statute 3:13,15 35:22 36:19 suppressing 24:3 | test 6:4 11:19 28:19,23 29:17

319202341 | 588591122 |Supremell,12 | 356,7,9426 29:18,20,24,24
5:4,15,18,24 60:14 sure 9:3 2955 50:5 30:5 32:5,6,11
7.23,25 812 Stevens's 4.22 43:11 59:12 tested 15:8 33.1,9,19 351
9:15,25 10:8 stop31:4 54:10 | survive 28:13 testimony 4:8 35:2,8,9,13
11:22 12:1 54:11,12,13,17 | 29:5 text 39:1,12,13 36:1,22 375,22
13:2314:2,11 | story 56:25 susceptible Thank 3.8 27:10 38:17,18,25
14:24,24 154 | draightforward 18:21 55:16 60:23 39:5,6,9,22
15:16 17:6,16 52:17 sweeping 36:4 | that’'s12:5,13,15 | 40:16,22,24
18:20,24 19:11 | gtrain 39:2 swept 7:25 94 34:4 35:8,25 41:17,2542:13
19:24 20:5,8,22 | strained40:5 16:2,3,19,21 42:24 45:15 42:16 44:14
20:24 21:3,5,14 | stream 1118 synergistic 32.8 46:22 4.1 45:17,18 46:3,7
21:2323:25,25 | strict 28:13,15 theater 30:15 46:8,21 48:15
24:6 25:1526:7 | 29:5,25 48:21 T theories53:14 49:11,11,17,24
26:22,2425 | sring 17:21 T211 theory 31:20 50:7,13 52:12
275 28:25 29:1 | strong 20:20,21 | table54:19 325498535 | 52:14537,7
29.3,14,17,17 | struck 3:135:15 | tacks17:24 there's338,825 | 54:1,3,20,23
29:18,2030:3,5| 521,25 tailored52:25 43:22,23 54:24 55:12
30:6,9,13,13 | studies10:5 tailoring52:20 | thin 38:2 57:5,18 58:23
30:19,22,23 | stuff 56:19 take12:23237 | thing16:2220:6 | 60:8
31:4,8,16,17 | stuffing 13:12 381244:21 24:1131:22 | thinking 32:18
32:2,5333,3,9 | subject 7:3 14:16 | taken22:4 25:10 |  43:8.49:1820 | thinks 35:25
332334:1,2,4 | 374406 4522 | talk 42011:4 50.8 Third 3:13 4:1
463573620 | 45:2346:15 | talking 40:24 things13:14,17 | 5:14,2139:21
36:2237:2,7 | submitted60:25 | 42121444211 132417:6188 | 44:6 60:20
38:19,22 39:1 61:2 talks 20:24 20:9 21:16 23:9 | Thomas51:2
39:1640:4,14 | substantial 3:14 |target6915:17 | 25122820 | thought 38:21
40:1941:11,13 | 5256111:19 | 264 31:932:3,21 41:20 51:8
41:14,15,21,23 | 20:14 433 targeted3:11 33:7 34:1,21,23 | thousands 42:15
42:2,3,8,16 success 56:24 29:11 36:6 44:22 three28:24 30:3
44:3,10 45:1,11 | successfully targeting 6:21 46:10 47:14 38:11
47:7,8 48:22 44:18 7:2010:13,14 48:16 49:13 thrill 43:19
49:1724565 | sufficient 57:25 | 19621119562 | 535556591 | throw35:23
58:1359:2,16 |suggested44:5 | tearing 9:12 59:8 throws 30:7
60:21 suggests 11:23 | technology 43:7 | think 4:19,22,25 | thumb 17:24
statutes 16:7 suit 7:4 40:25 tell 8:1896 152 | 5226:1285 27:23
27:1 33:18 41:3 | summarily 7:1 153298 51'18 |  810,1110:23 |tied48:2
statute's 58:13 7:10 Ten3:10 10:2411:11 | time 4:12 25:6
58:17 support 5:1 821 | tens42:14 13:11 15:3,10 27:9 32:14
statutory 3:17 34:14 55:5 term 18201917 | 151316174 33:16 34:19
34:4 462 suppose 23:5,7 58:13,18,24 19.2,921:7,17 | 57:25
stay 41:4 281,1430:13 |terms421524 | 21:222422:6 | title 3:10
Stevens 1:6 34 45:6,8 46:25 14:1117:5,16 22:16 24:1,1,6 | toenails 17:25
725169 17:11 | 48:25 20:13 24:16,24 262 | told 37:23

Alderson Reporting Company



Officia

73
tomorrow35:24 | ultimately 31:21 | vague 12:24 virtually 14:7 18:15 20:12
tool 36:9 50:14 unabated44:16 14:12 159,12 | votes55:5 393
topical 45:23 unconstitutional 20:11321:4 willing 28:22
torture 22:11 21:6 42:8 54:2 | vagueness 39:24 W 29:8
26:9 29:21 54:21 valid 41:23 wait 12:8,8 59:9 | win 20:20
58:14 59:19 uncovered36:18 | value 13:1 249 | wallets55:5 woman 28:6
tortured17:17 | underlay 26:2 36:4 374,48 | want10:2511:6 | women7:4,9
torturing 188 | underlying 5:6 37:12,17 389 11:8 13:15 word 3:22 18:1
toto 60:20 6:9,23 7:14 38:1240:8 469 | 19:1927:21 18:10,10,19
tough 10:11 81317 10:14 | 49:14 29:16 31:4 19:13,15 26:19
tracts 51:2 10:14 21:19 variety 18:17 32:2447.6 3315
tradition 35:11 22:25265 277 | 26:20 S0:22533,6 | words 12:24
38:14 56:1,7 57:12,14 | various 17:22 54:4 554 383 14:24,24 17:21
traditional 10:18 | understand 4:13 | 182 58:1059:11 17:23 18:16,24
24:22 27:1 12:9 133 25:7 | versus 33:10 wanted48:22 19:10,14,25
traditionally 36:24 45:3 video5:16 9:6,12 | wants8113:17 | 20:7 21:5 34:3
51:21 56:10 57:9 20:19 22:19 1421238365 | 34:952:24
transmissons 59:12 60:15 35:2348:11 42:17 work 4:1 15:14
25:16 under standing 54:7 56:7,15,15 | Washington1:8 |  21:4 44:24
treated10:18 26:25 425 videos 4:10,10 1:16,18 52:14
treatment 27:18 | understood41:9 | 4:11,14,16 5:16 | wasn't 23:3 works 38:11
trial 37:4 unifies44:22 7:208:17,19,22 | Wasn't8:116 232 | 44:05
tries56:1 United1:1,3,12 11:3138 16:18 | 98:9.60:15 world 23:10
true 12:13,15 34,16,205:23 | 16:2020:17 watch11:7 37:20 | 35:14 38:24
32:22331 6:1611:17 14:6 | 21:15,19,20 43:8 554 39:19 43:16,25
try 49:23 18:15 22316239 | way 19:6 26:16 47:1 54:18
trying 6:22 20:9 | unlawful 20:25 25:14 27:24 28:6 3616 worried20:23
276299425 | 30:14 28:3,330:10 39:1151:4 wor st 49:22
435 45:18 489 | unprotected65 | 34:151737:20 | 94125513 51:10,12,18
49:13,1553:13 | 20:17 28:16 39:17,20 40:3 58:16 52:2
55:3 31:2338:15 40:12 41:22 ways28:24 30:3 | wouldn't 23:21
Tuesday 1.9 42:20,20 42:14 43:8,23 3518 28:15 31:8 40:4
TV 39:1849:1 |unredligtic14:12 | 44756:12,25 | Weeks44:14 43:12 59:9
two 8:10 10:8,9 | unusual 33:15 57:3,560:22 | went 152 wound 20:1,2
14:11 25:12 unwilling52:15 | videotapes5:6 | Were 435 60:5
323337366 | 5216 5:17,19,20 we're 33:19 wounded17:17
42:18 45:21 use82 27:19,22 |view36:2047:2 |weveld4 3821 | \yrapped35:16
49:12 535,13 38:12 475 44:12 write 20:8,22,24
58:12 viewers 27:3 whatsoever 21:333:22345
type 31:4 v 57:20 4411 39:1059:7
types24:19 v1534,16,20 | yiolation7:8 wide 18:17,22 | written3:22
35:10 5:236:1617 | violence 19:17 30:8 41:4,5 26:19,19 32:14
72925 11:17 22:7.859:1 wildly 15:5 wrong 15:3,4
S, 146 18:15 violent 7:4 21:16 | Williams 3:16 | wrongly 19:18

Alderson Reporting Company



Officia

74

50:25

5

X

x 12,7

5016:1 22:16
5529

Y

year 3:16 14:6
18:15

years 3110 711
12:1 13:22
39:16

York 6:17

you're 49:12

619

0

08-769 1.5 34

1

1012:1 13:22
30:16 39:16

10:031:1332

10046:21,23

11:0661:1

134.22

183:10

1922:23

1999 8:14 42:25

2

2410
2,00042:14
20119
2009 1.9
2726

3

324 27:2055:17
3,000 4:10 56:25
60:21

4

483:105:18 9.3
11:1316:19
23:22 55:22,24
56:24 57:7
58:12 59:8

763 354

Alderson Reporting Company



CERTI FI CATI ON

Al derson Reporting Conpany, Inc., hereby certifies that the attached
pages represent an accurate transcription of electronic sound recording of the
oral argunent before the Suprene Court of The United States in the Matter of;
UNI TED STATES, Petitioner, v. ROBERT J. STEVENS.; and that these attached pages
constitute the original transcript of the proceedings for the records of the

Court.

Wav\ﬂfwﬂhé( //2_ %m

REPORTER



